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Estate planning in 2019 – keeping you up to date

The legal landscape of estate planning has changed significantly in the last few years, and 
continues to evolve rapidly.  In particular, the last 12 months has seen a significant shift in the 
way most people approach wealth protection and wealth succession - people are taking their 
estate planning more seriously as a result.

Recent Federal electoral campaigns drew much attention to property ownership (investment 
properties negatively geared) use and taxation of Family Trusts and income from 
superannuation (franking credits in particular). This focussed many people on the fact that 
these things are not just for the wealthy, but are held and dealt with by so called ‘Average 
Aussies’.  What came to light was that wealth ownership and protection strategies that used 
to be preserve of the rich are now commonplace in Australia.  

This also dovetails with the now widely accepted understanding that its not just how we hold 
our assets and business structures, but that Australian family dynamics and make-ups are 
all becoming more complex, with precedents and laws changing to keep up with changes in 
society.  De facto marriages, second and subsequent relationships with new spouses, step 
children, dependent grandchildren and adult children with high risk characteristics (such as 
drug addiction or profligacy) are common, and more commonly spoken about, which allows 
people to come to grips with these challenges and make solid plans around them. We have 
seen this cultural shift quite strongly in the last few years, that people are now much more 
alive to the complexity within their own lives and willing to take the right steps to make sure 
the right plans are in place.

Superannuation continues to be a high pressure point for estate planning, with many people 
unaware of how it works, and alarmingly, very high numbers of us are now aware of how 
much insurance we have running through our super, or even if we have it.  Superannuation, 
being for most people one of their largest assets, makes this a real challenge as we are seeing 
very large sums fought over by families due to poor or non-existent estate planning.

The landmark decision to legalise same sex marriage in Australia continues to have flow on 
effects, both with many people not updating their estate planning because of now having 
a dependent spouse, but also because every single marriage (and divorce) automatically 
revokes any prior Will, meaning many newly loved up couples are currently without any 
Will at all.  The consequences of this, called intestacy, can be grim indeed, as our legislation 
around the fixed entitlements a spouse or children or parents or siblings may get when you 
die without a Will is now some 40 or so years old.  There is new legislation set to come in 
very soon on this, which we think will be of enormous benefit to Western Australians, so 
watch this space.

Due to the increased everyday complexity of our family dynamics, our more complex ways of 
holding our assets, and the fact that Western Australians are wealthier than ever before,  we 
are still seeing a continual, steady rise in the number of people challenging or contesting an 
estate.  We put this down to a number of factors including the rising value in property asset 
pools and the rise in value of life insurance and superannuation.  As asset pools continue to 
grow so does the risk of a challenge as the size of the prize increases.  We’ve also seen a host 
of very high-profile cases with well-known families contesting estates hit the front pages here 
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in Perth.  This both increases awareness on the ability to challenge, but also perpetuates 
some myths such as that it is easy to do and that there is no point having a Will if its so easy 
to challenge - which in our experience is the exact opposite of the truth.  The number of 
intestacy cases is still alarmingly high here in Perth – and is also a very strong contributor to 
the rising numbers of estates being challenged.

In the last year or two we have seen a rise in the number of cases of Elder Abuse (almost 
always financial abuse) in particular elder abuse by adult children who are also carers of a 
vulnerable person.  As we continue to live longer than ever before this is sadly only like to 
increase too.  The Law Reform Commission has handed down a raft of excellent proposals to 
tighten up protections for the elderly and we look forward to these filtering down into the 
everyday, but for now the risk profile of the vulnerable elderly is high and abuse of Powers of 
Attorney still common.

Recent statistics suggest around only 59% of Australians have a Will in place.   Our job is to 
ensure the number continues to rise; to see more West Australians with the right Wills and 
estate planning in place – Wills that are well drafted and well considered and that make 
proper provision for loved ones.  It’s all about leaving the right legacy in place.

This guide is all about ensuring you are armed with the right information to make the right 
decisions when it comes to your own estate planning;  its purpose is to guide you through 
some of the key points you need to know.  This guide will also hopefully clear up some of the 
misconceptions and persistent myths and to highlight a few of the more common traps and 
mistakes we see others making, and show you how easily they can be avoided.  All of this in 
human-speak; removing as much of the legalese and jargon as possible.

What is estate planning and what does it cover?

A formal definition of estate planning goes a little something like this – ‘estate planning is the 
process of anticipating and arranging, during a person’s life for the disposal of their estate on 
their death.’  In more simple terms - it’s putting a plan in place now to ensure your assets and 
wishes for those around you are properly taken care of after you’ve passed away.

Estate planning gives you the chance to appoint the right executor and trustee, document 
who and how you’d like your assets distributed, appoint the right guardian if children are 
involved, establish trusts to potentially transfer wealth in tax effective ways, maximise the 
protection of the wealth you pass on, make specific gifts and protect yourself within your 
own lifetime should you be unable to make decisions due to mental incapacity.  

The most common element, and centrepiece, of an estate plan is of course a Will, but can 
also (and often does) include Testamentary Trusts and Powers of Attorney.   Less common, 
largely because of their relative newness to West Australian law, are Enduring Powers of 
Guardianship and Advance Health Directives - and we’ll discuss each of these later on.

Estate planning sits within a complex legal and societal landscape these days; gone are the 
days of the templated, boilerplate Will taking care of everything.  These days the simple Will 
that previous generations came to rely on is simply inadequate, and this is a point we simply 
can’t make strongly enough.



So, just why has it become more complex? 
 
• Australian family structures are more and more complex and can often include second 

marriages, de facto relationships, step children, ex-spouses, dependent adult children, 
grandkids and step grandchildren.   Even a traditional family may have two children with 
completely different needs or situations which need careful consideration in the writing 
of a Will.

• Assets are also more complex with sophisticated business structures and interests, 
family trusts, superannuation and investments that all have different considerations and 
different laws that apply.  

• Families and beneficiaries living in different states where different legislation and rules 
apply, and for those living or having assets overseas representing a whole new ballgame 
with a raft of international considerations having to be taken into account.

• We not only live in the ‘lucky country’, as West Australians we also live in an incredibly 
wealthy state.  A recent report suggesting the stakes have never been higher with $39 
billion in property assets set to pass from one generation to the next in the 15 years 
between 2010 and 2025.

Properly drafted and considered estate planning can prevent disputes and give you incredible 
peace of mind knowing that tomorrow is well taken care of.  On the other side of the coin, 
the perils of no estate plan, or a poorly drafted or an inadequately considered Will are fertile 
ground for protracted and expensive litigation, family heartache and a disastrous legacy no 
one would want to leave behind.  

Strong legal advice along with guided, open conversations with your family and those around 
you are the key.



The benefits of good estate planning

Having an estate plan in place helps ensure your loved ones are protected and looked after 
when you are no longer around, and that your assets that you’ve spent your life working so 
hard to build up are distributed to the right people for the right reasons, at the right time and 
with the best benefit and the best outcomes.

Whilst there are financial benefits to having good estate planning, the most tangible benefits 
may deliver enormous peace of mind and avoid costly and irreparable family disputes, clever 
tax savings, and the ability to put in place the right executors and trustees, as well as proper 
documentation of any gifts and legacies or payment of debts.

It is one of the best things you’ll ever do for those around you; arguably the greatest and 
most important gift you’ll ever give.

Your Will – the centrepiece of your estate plan

A Will is a formal document that records your intentions and instructions on what happens to 
your worldly goods when you die. 

At its most basic, a Will is a document that meets the formal requirements of a Will as set 
out in the Wills Act 1970 (WA).  That is, it revokes all previous Wills, it deals with a person’s 
assets, it appoints an executor to deal with them, is in writing and signed by the person 
making the Will with two witnesses who also sign at the same time. In recent years, the 
Wills Act has also been reformed to allow something called an Informal Will.  Informal Wills 
are tricky things.  They are the ‘last resort’ where it looks like someone intended to write a 
formal Will but for some reason it didn’t quite meet the formal requirements.  You do not 
want to have to rely on an informal Will if only because the legal costs of satisfying a Court to 
accept an Informal Will are usually astronomically high, not to mention the uncertainty it can 
bring.

It’s so important to remember that no two Wills are ever the same - having a Will tailored to 
your own circumstances is vital.  A Will can range from a very simple document right through 
to a complex one - depending on what assets you have and how you own them, who you 
want to leave them to, and the needs and circumstances of your beneficiaries.
Within those three things there is an entire universe of difference; there is no one size fits all 
approach because every single person is different, with different wishes and desires, needs 
to fulfil, assets they own, debts to pay and families with unique dynamics. 

What may be surprising to hear is that a Will is not a set-in-stone document – a Will that 
has not been well written and one that does not contain the correct considerations can 
leave the doors enticingly wide open for a challenge.  Having the right Will in place that is 
well considered and well drafted to best match the will-maker’s circumstances and desired 
outcomes is key.
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Why do I need a Will and what are the benefits?

We’ve already mentioned a number of the benefits when it comes to protecting those 
around you and the wealth you’ve worked so hard to accumulate, and the fact a Will can 
also help when it comes to family legacies and relationships, cost effective asset distribution, 
potential tax minimisation, and delivering the right outcomes when it comes to executors, 
trustees and guardians.

Wills are vital not just for saying who should benefit from your estate; they are vital for 
determining who should not benefit and why.  Helping determine and articulate perceived 
inequities is just as important – you may have beneficiaries who you need to provide for 
in different ways, but without a Will tailored to you that is just not going to pan out as you 
hope.  Near enough is just not good enough when it comes to your estate planning.

Good and considered estate planning will also protect loved ones from situations where a 
spouse ends up almost fighting their beloved young children and the trustee that acts for 
them for control of the estate, often held in a mandatory trust for the children until the 
children come of age.  We’ve seen the most terrible situations here where the surviving 
spouse is unable to pay the mortgage or is forced to sell the family home as they simply 
cannot get control of the estate automatically held in their young children’s names.

If you have a business then a Will can be the deciding factor between that business 
continuing with direction and profitably after you’ve gone, or being wound up and liquidated 
or sold in less than ideal circumstances. Or worse, being run by the entirely wrong person 
who runs it into the ground, or sinking any value and destroying any goodwill it may have 
had. 

If you have children under 16, then it is the way to appoint legal guardians. Choosing the 
right legal guardian for infant children is a decision that if wrong can outweigh everything 
else.  We have seen sharks circling around infant children to try and get control of their 
trusts, or be legal guardians for all the wrong (financial) reasons.

You can use your Will for great good, including setting up foundations or trusts for noble 
causes, or making donations to worthy charities. You can use your Will and estate plan to 
make smart tax planning decisions to potentially save your beneficiaries significant sums that 
otherwise could be sucked out of your estate.

Ultimately, you can have your say, instead of leaving it to the winds of fate. And in doing that, 
you can leave a neat and decisive plan that works for all concerned, mastering the image and 
memory you leave behind.
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What to consider when preparing a Will

There are a multitude of things to consider when preparing a Will; what you own, how you 
own it and who you leave behind are of course the basics.  Other considerations include:
• If you are in a de facto relationship
• If you are in a marriage, or a second marriage
• If you are separated but not divorced from your former spouse
• If you or your spouse have children from a current or former relationship
• If you own your own business, or have a business interest
• If setting up a testamentary trust may be a good idea to protect any beneficiaries with 

special needs, or beneficiaries at risk of losing any future inheritance due to financial 
difficulties or potential future relationship breakdowns such as a divorce

• How you own your assets and which assets fall into ‘estate’ and ‘non-estate’ assets, such 
as superannuation which falls outside of your Will

• Any significant debts you may have such as a mortgage or business loans
• Any loans owing to you such as a family loan or a loan you’ve made to someone
• Any previous gifts you’ve already made, how these have been documented
• The age of your proposed beneficiaries, their relationships with you and their levels of 

financial independence
• The relationships between your beneficiaries, and how best to make provision for them 

to restore or protect them
• Any life insurances you hold, often even insurances you may be unaware of such as any 

automatic life insurances attached to your superannuation
• Who you’d like to choose as your executor/s, trustee/s and guardian/s, the latter if young 

children are involved

Given our experience and intimate knowledge of estate planning, when we meet with you 
we’ll walk you through further considerations that are relevant to your own situation, giving 
you some pointers on how to make the right decisions given your circumstances.
Given the complexities we see every day when preparing Wills for our clients, helping our 
clients protect an estate from an unworthy challenge or indeed helping clients challenge an 
estate for what should have rightfully been theirs, we also have an important caution here to 
make.  

So many of the estates ripe for challenge we see are based on woefully out of date Wills, 
highly templated and generalised Wills, or the dreaded DIY newsagent Will or googled 
template (so prevalent the WA Supreme Court commonly now calls it ‘the curse of the 
homemade Will’).  These scenarios so often become draining both emotionally and 
financially, as litigation commences or even just the fight to get the Will admitted to probate; 
again why we speak so much about having the right Will in place.

How to choose an executor, trustee and guardian

The Executor and Trustee of your Will is a person, or persons, who you appoint to carry out 
your wishes as contained in your Will.  They must apply for a grant of probate of your Will 
which means they must prove they are who they say they are, how much the estate is worth 
and that the Will is valid and then the Court issues them with their formal seal of approval.  
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At that point, the Executor stands in your shoes, legally speaking and can deal with your 
assets as if they owned them themselves.  Of course, they must use those powers only to 
give effect to your wishes in your Will but they must also use those powers to pay debts, call 
in assets, commence claims that need to be commenced, and a thousand other tasks.

It is a big job, even for a simple estate. For large or complex estates it can literally be a full 
time job that can last for years.  Many Executors do it for the love of the deceased, but they 
can also charge a commission for their work.

The work of the Executor includes liaising with family and business associates, coordination 
of beneficiary gifts and distributions, opening and closing bank accounts, advertising for 
creditors, organising insurance, performing an inventory (that alone can take weeks in 
some cases), protection of assets, preparation of statements, preparation of accounting 
and instructing accountants to do tax returns, selling shares and real estate, calling in debts, 
commencing legal action against any outstanding debts, court applications for a grant of 
probate, and establishment of trusts as contained in the Will.   The role can last decades, 
particularly if young children are involved.  Executors can also be personally liable for 
incorrect distributions or mishandling of the estate, so as you can see the role is a complex 
one – and so important you match the right person to the role.  

Similar considerations are also appropriate when choosing a Trustee, particularly when there 
is a trust involving young children or minors.  In this scenario you’ll also need to think about 



who to appoint as Guardian which can be one of the hardest decisions we can help with.  
Often we find this decision changes over the course of a few years as children get older, their 
needs change, family relationships and friendships change, another key reason for updating 
your estate plan every few years.  

For example, whilst your best friend may be the perfect guardian today, if he or she marries 
a person you disapprove of then they might not be the perfect guardian tomorrow.  Similarly, 
your sister may be the perfect Trustee of your young children’s trust today, but if she falls 
on hard times financially tomorrow or has a significant change to her life such as moving far 
away from where your children call home, it may no longer be ideal. 

When it comes to an Executor, Trustee or Guardian, of course choosing the right person 
is paramount.  Considerations include the skillset, financial and legal acumen of a person, 
their age, whether you choose one person or two, or more, their relationships with your 
beneficiaries, any conflicts of interest, and also where they live - as someone living here in 
WA is ideal when it comes to assisting with administration.  Once we meet and work through 
your plan, we can discuss with you who in your circle may be the best fit for the role.

How to decide on beneficiaries and what they should receive?

It is impossible to look at the question of how you choose your beneficiaries and what you 
should leave them without seriously considering what you’re looking to achieve and why, 
and then also how potential challenges to a Will arise - they are all interlinked. 

Once we talk to you about what you’re looking to achieve and who you’re looking to leave 
it to, we can also advise on a number of estate planning strategies and tools to help deliver 
on your aims.  For example, large numbers of our clients are looking to leave their children 
as their main beneficiaries but want to best protect their inheritance from possible future 
divorce or de facto relationship break up scenarios (and remembering that the termination 
of a de facto marriage still allows a person to seek recourse of the other’s assets just as 
termination of a marriage does).  

Other examples include protecting inheritances of beneficiaries with risky business interests, 
clients looking to ensure their beneficiaries are the right age when they gain from their 
inheritance, or those clients looking to hand down assets in ways to best minimise the tax 
burden on their beneficiaries.

We work every day with clients to set out clever ways not only of leaving the right 
beneficiaries with the right inheritances, but also putting strategies in place to best minimise 
the risk of a challenge and minimise the risk of family conflict over who gets what and why.

The starting point is that if you are mentally competent you have what is known as ‘freedom 
of testamentary disposition’ - that is, you are free to give your worldly wealth to whomever 
you please- friends, family, charities, elaborate conceptual art projects or whatever you wish. 
 
But before you decide to leave it all your favourite charitable cause, it’s very important to be 
aware of the following.  Australian inheritance law imparts a sort of moral duty to leave your 
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estate to those of your family who are worthy of it or in need of it, either because of dutiful 
obedience, actual dependence or other persuasive moral factors such as what society in 
general thinks you should do.

So, even though you may have freedom of testamentary disposition, if any of your family 
(who are in the classes of people in section 7 of the Family Provision Act (1972) (WA) think 
your Will or your estate fails to make ‘adequate provision for their proper maintenance, 
education or advancement in life’ then they have the ability to challenge your Will. 

What is proper, and what is adequate is a very variable thing.  In the law’s eye, what is proper 
may not be adequate, and what is adequate may not be proper, and again this is where we’re 
best placed to advise.  

We remind clients daily of one of the more bitter ironies of estate claims and how to best 
write your Will; that the perhaps estranged adult child who is financially struggling is often 
more likely to have a better claim than the closer, independent child who is not as reliant on 
your wealth.  Again, this is why it’s so important to have the right legal advice at every turn. 

Similarly, the size of your estate weighs in on this strongly too.  If you leave a modest estate, 
say $200,000 it is not going to make a life changing difference to any single beneficiary unless 
the beneficiary is very poor, and so the Court is less likely to upset a Will.  

However, if you are worth a few million or more then the Court allows that there is 
much more to spread around, and can give benefit to challengers, without materially 
disadvantaging the named beneficiaries - that is, everyone can often be accommodated.  
Further, not all beneficiaries are equal, and indeed there is no law which says because you 
have four children for example that therefore you must leave your estate equally to all four.

When writing your Will you must go through this analysis and balance your emotional wishes 
with practical wishes.  You must analyse who you have in your family that morally there may 
be a duty to provide for. In doing this analysis, it is vital to know who can actually challenge 
your Will in WA.  They are:

• Parents
• Married spouses
• De facto spouses
• Ex spouses (if you were maintaining them)
• Children
• Grandchildren (if you were maintaining them or if their parent, your child, has died 

before you)
• Step children. 

Step children have a very unusual sort of position - they can challenge like a grandchild if 
they were being maintained by the deceased, or in another way, unique to stepchildren, 
if the deceased step parent had themselves inherited the step child’s own parent’s assets. 
Notably absent are siblings, cousins, carers, friends and everyone else.  If they are not on the 
above list, they cannot challenge under the Family Provision Act. This is different in some 
other States in Australia where people outside this circle can challenge. 
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If a person has some sort of other claim, such as you owed them money, then that is to be 
run in the usual manner as a creditor, it has nothing to do with inheritance or the Will.

Take caution here as this is the law in Western Australia, and it is different in other States 
where not only are there expanded classes of claimants but different ways to expand the 
assets that can be attacked. NSW for instance has something called ‘Notional Estate’ that 
allows trusts and non-estate assets to be challenged too.

What happens if I don’t have a Will in place?

As we’ve mentioned, over 40% of us are going to die without a Will.    That remarkable 
and troubling statistic has held pretty firm for years, so it is apparent that it is not for lack 
of education that people die intestate.  But whatever the reason someone chooses not to 
write a Will, the consequences, although not the precise path by which they will apply, are 
pretty predictable. For a start, the costs of applying to the Court for Letters of Administration 
(where there is no Will), instead of Probate (where there is a Will) are, at the very minimum, 
two or three times as much as the cost of a getting a good Will in place. If someone thought 
they would save the costs of getting a Will done by leaving it up to the law of intestacy to kick 
in, they are naïve in the extreme. Where there are complexities (and we shall get to those in 
a minute), the costs can and usually do skyrocket. But increased legal costs are just the start 
of the agony that usually accompanies intestacy.

If you don’t have a Will and own more than $10,000 worth of any sorts of assets, and you die 
‘intestate’ with mandated intestacy provisions kicking in as to who gets what, you have no 
say in who gets what.  The Administration Act WA (1903) sets out a strict formula of which 
beneficiaries get what and also dictates that the beneficiary with the largest share also gets 
first choice to be the Administrator (the equivalent of the Executor when there is a Will). 

As you can see from the graphic here, the automatic intestacy provisions that we’ve outlined 
have the ability to lead to some pretty disastrous or inequitable outcomes.

The other thing to remember is that the intestacy provisions have not been updated in some 
30 years - so amounts in the formula (for example $50,000 to a spouse) are based on the WA 
cost of living two generations ago.  When the legislation was last amended $50,000 bought a 
house in North Perth, which of course is so far from the case now.

Before you question the results of intestacy created by Parliamentarians, remember that it is 
a legislative back up plan.   You are supposed to have a Will, and as a responsible adult who 
owns assets of even modest value you are expected to have a Will, and the formula is really 
to try and create a sort of average for those that die without a Will.  It is hardly ever going to 
match your own situation, because that is what your Will is supposed to do. Remember this 
when contemplating your own estate planning situation- the default position is that you do 
have a valid Will.  The back-up plan of the Administration Act intestacy provisions is no more 
than a back-up plan, and not a particularly good one at that.  

If you don’t have a Will then the law assumes you thought the legislative back-up plan was 
good enough, and so that is what your loved ones are left with.
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There are an extraordinary number of myths that seem to have cropped up about what 
happens when you die without a Will.  

One of the most common myths is that your spouse will get it all regardless.  It’s this myth 
that has created some terrible outcomes, most along the lines of people thinking why bother, 
there’s no need to have a Will.  

Another myth we hear often is that because my Will is going to be challenged there is no 
point in having one in the first place.  This is analogous to saying that any castle I live in is 
going to be attacked so I might as well live in a tent.

Having the right Will in place gives you the right and best protection, and gives you the peace 
of mind that those closest to you will be looked after in the right way, given the powers they 
need to benefit the most, and has the best shot at preserving the wealth you’ve worked so 
hard your whole life to achieve.  

Needless to say, it also takes away so much of the emotional cost of not having your affairs in 
order.

Why and when to review your Will

A Will needs creating or updating if any of the following things have occurred: 

• When you marry, find love, or even just move in with someone, as this is when de facto    
definitions can come into play.  When you marry, any Will you may have had is instantly 
revoked.

• You have superannuation (which just about every Australian does as part of your 
employment) which often comes with life insurance, which means should something 
happen to you, you have a significant estate that needs protecting.

• When you buy your first home or when your asset pool changes significantly due to 
investments, inheritance, business interests, investment properties or the like. 

• If it’s been over three years since you last updated your Will.  We often find that after 
three years a significant number of changes have taken place that need revision or 
consideration within an updated Will. 

• With the birth of a baby or grandchild, or if you find yourself with stepchildren within 
your family, or consideration of the birth of future family members.



• When you separate, divorce, or one of your children or grandchildren separates or 
divorces, or you’re just looking to future-proof against such events.  When you divorce, 
any previous Will you have is instantly revoked, but a Will is not revoked if you just 
separate - this has particular application to anyone in a de facto relationship, one of the 
many differences in the law between WA and other States.

• With the death of a spouse, family member or intended beneficiary.
• If you’re planning a large trip, holiday, time overseas or find yourself in any other 

situation where you just have that feeling that you need to get your affairs in order.
• If you find yourself in a relationship with someone who has their own children, even 

if it’s only a de facto relationship – these children are your step-children and need 
consideration and possible provision.

• If you find yourself in the situation, or potential situation, to have a family member 
more in need than most due to factors such as disability, illness, bankruptcy, a medical 
condition or addiction.

• If you have come into money, such as an inheritance, and need to consider protecting 
it from others, or future proof it against your own possible relationship breakdown or 
immunise it from any business or financial risk you may face.

• If a child or grandchild or beneficiary has recently fallen into financial difficulty, is at 
risk of a future marriage breakdown or has developed high risk characteristics such as a 
gambling problem or addiction.

• If you have been diagnosed with Alzheimer’s or dementia or another significant illness.

Testamentary trusts – how and why to consider setting one up

In its simplest terms, a testamentary trust is no more than a trust set up on death.  Despite 
this simplicity though, they are extremely useful and valuable things, but they can be 
complex.

Why might you want a testamentary trust? Well the answer to that is not simple - there are 
a raft of reasons but essentially it is because of either asset protection or tax effectiveness, 
or both. The testamentary trust can be used for children, adults, or even both at the same 
time.  They are one of the greatest devices for adult children who have high risk behavioural 
characteristics, such as compulsive spendthrifts, or those who may have tendencies towards 
gambling, drugs or other high-risk lifestyles.

Another very common use of testamentary trusts is for young children.  The law says a child 
(that is anyone under 18) cannot legally inherit anything - so any inheritance must be held on 
trust until he or she (or they) turn 18.  Bitter experience tells us though that 18, or even 21 
is a very high-risk age to inherit even a modest estate.  Our advice to clients is often 25, 30 
or even older is a better age to receive an inheritance.  Each family is unique, each person is 
unique, and so the age we’d recommend differs accordingly.

It cannot be overstated how important it is to choose the right trustees for a trust.  We often 
advise clients to appoint two trustees, so that there is a check and a balance on each other; 
abuse or misuse of trustee powers, or simple laziness, is much less common where a trustee 
must have another trustee sign off on each and every transaction. 

page 13





Testamentary trusts can also be very tax effective.  In the case of the two young children, 
the testamentary trust can distribute approximately $19,000 to each minor child per year, 
without any tax on those distributions.  If it were a normal discretionary trust (often called a 
Family Trust) such as is set up during life, only approximately $400 can be distributed to each 
child per year before tax is assessed at the highest marginal rate.  

Testamentary trusts can also be used for those with disabilities.  A special sort of trust called 
a protective or special disability trust can be established to look after a disabled person. 
The Social Security Act allows up to $600,000 to be put into a special disability trust for a 
person who meets the criteria of severely incapacitated and that amount is not factored into 
any means test when assessing their government benefits.  It can also be made so that the 
money in that trust flows back to other beneficiaries when the disabled person dies.

Testamentary trusts can even be set up for bankrupts, or potential bankrupts.  If you worry 
that your spouse or child is going to be bankrupt or is in a financially high-risk job where it 
is unwise for them to have assets in their own name, the protection of the trust is vital.  It 
allows a person to inherit the benefit of the money without actually owning it. 

Power of Attorney

A Power of Attorney is a document by which you appoint someone to stand in your shoes, 
legally speaking, to make financial decisions for you.  A Power of Attorney, if properly made 
(and there are strict formalities that must be complied with as dictated by the Guardianship 
and Administration Act 1990 (WA) for it to be valid) means the person, or persons if you 
name more than one, can use and deal with your assets for your benefit as if they were you.
That means it is a very powerful, useful and practical document.  For very obvious reasons 
it also has the potential to be a very dangerous document if the wrong person is appointed.  
It is also known as the most abused legal instrument in Australia.  Having expert guidance 
on the right person, or the right people appointed into this role is key. You can also include 
restrictions or conditions on how the powers are exercised to increase control and minimise 
risk.

A Power of Attorney does not allow your attorney (called the donee, as you giving the power 
are called the donor) to make lifestyle or medical decisions for you though – those powers 
are contained within separate documents, namely an Enduring Power of Guardianship and 
an Advance Health Directive.   These are relatively new documents in WA law, and other 
States have had them for many years.

There are two basic types – the regular Power of Attorney and the Enduring Power of 
Attorney.

The difference between them is that a regular Power of Attorney ceases to work immediately 
when you lose mental capacity, for any reason, including dementia or Alzheimer’s but also if 
you are in an accident and, for example, in a coma. 
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If you lose mental capacity, only an Enduring Power of Attorney will continue to work. At this 
point, the Enduring Power of Attorney is unable to be revoked, as you, having lost capacity, 
are stuck with it (unless the Guardianship and Administration Board revoke it for you, say if it 
is found out the donee is using your assets for their own benefit). 

Within those two types there are also variations. You can make either a regular or Enduring 
Power of Attorney that is unrestricted, so that it applies to anything and everything you 
have, or it can be conditional, limited or restricted. It is not uncommon for someone to make 
a restricted Power of Attorney for instance that only covers one specifically named bank 
account, such as if you are travelling overseas and need someone you trust to access it when 
you can’t. 

Another variation is one where it only becomes operable if you are declared incapable due 
to lack of mental capacity (for which you need a declaration you have lost mental capacity by 
the Guardianship and Administration Board). Unless it is the type that requires a declaration 
by the Board for it to work, it is a private document; there is no register in WA and no 
automatic oversight by anyone else or anybody such as the Board. And it is for this reason 
why it is potentially a very dangerous document.

If you appoint the wrong person, then it is a licence for them to deal with your assets when 
you are not looking. It can be used to clean out bank accounts, transfer real estate, sell 
businesses and shares, set up new bank accounts, potentially change your beneficiaries in 
your Super Fund, and siphon all your assets away. For this reason, who you appoint is of 
utmost importance. It is not a power to be given lightly, and those who are given the power 
need to understand that if they misuse the assets of someone else it is fraud or just plain 
stealing and possible criminal sanctions may apply. 

This risk does not seem to matter, however if the amount of abuse of these instruments is 
anything to go by. We see, often enough for it to be not unusual, abuse occurring where 
an elderly person has given the power to one of their children, and then the elderly donor 
has lost capacity. At this point the Enduring Power of Attorney cannot be revoked. The 
temptation of the donee in this case is to start helping themselves to the assets of the elderly 
parent. It usually starts small, just using mum’s credit card to buy little extras for themselves, 
to take a few hundred dollars extra from the ATM to pay for groceries or fuel, and can quickly 
get out of hand once the pattern has been established.  This practice is so disturbingly 
common that it has even been given its own name - ‘strip mining’.

There are many myths that have sprung up around Powers of Attorney worth being aware of. 
We often hear people tell us that as they are the donee, for example, of their elderly 
mother’s Power of Attorney, that mum’s Will doesn’t matter, and that they can just start 
carving up mum’s assets now as if mum has already passed away. This is the most disturbing 
myth of all; that just because a person has been entrusted to be the donee that they now 
have carte blanche to treat the assets as if they were theirs. This cannot be further from the 
truth; a donee is entrusted to deal with the assets only in the interests of the donor. That 
does not mean strip mining a vulnerable person of their assets and leaving them destitute, 
no matter how the donee might rationalise their behaviour.  Usually this goes along the lines 
of “I deserve it because I look after them,” - a line we hear all too often. 
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Another myth is that the donee of the Power of Attorney is also automatically the executor 
of the donor’s Will. The two roles are totally unrelated. A Power of Attorney only works when 
the donor is alive. The minute they have died the Power of Attorney ceases to be effective, 
it evaporates, so to speak. It is nothing except a piece of paper at that point. An Enduring 
Power of Attorney is no different. The ‘Enduring’ does not mean it endures beyond death, as 
some seem to think; it only endures during mental incapacity and ceases on death. 

A Will is the reverse, in that during a person’s life it is just a piece of paper, that can be 
changed a thousand times before death if the person wishes, but once they have died it 
crystallises, and is then set in stone and cannot be varied except by a complex process 
resulting in an order of the Court. While sometimes the same person is both donee of a 
Power of Attorney and Executor of a Will (quite usual for spouses, for instance), they are two 
completely separate and unique documents and legal roles. Often there is good reason to 
appoint a different person as your Executor than the donee of your Power of Attorney.

Another myth is that once you give a Power of Attorney, the donee has effectively given away 
their rights to make decisions. This is a surprisingly common belief; that once you give a 
power of attorney you have signed away your own ability to make any decisions yourself. This 
is nonsense, unless it is an Enduring Power of Attorney and you have lost mental capacity. Up 
until the moment you have lost capacity, a donee must work with you and for you, for your 
own interests at all times – they do not supplant you or overtake you.  You can also revoke a 
Power of Attorney at any time, provided you have not lost mental capacity. 

Care should be taken when revoking a Power of Attorney - whereas the Administration Act 
sets out in great detail what goes into a Power of Attorney (and what does not) there is no 
set format for a revocation.  Additionally, because there is no formal register of Powers of 
Attorney or revocations, if you revoke your Power of Attorney it is important to tell anyone 
who may come into contact with it, such as your bank and the person you granted it to in the 
first place.  

Finally, all of these risks can be accommodated. The big question in making a Power of 
Attorney, whether it be Enduring or regular, unrestricted or limited, to one person or to two, 
is who you appoint. It must be someone you trust implicitly, who will always do the right 
thing, act only in your best interests and not their own, and who will be ruthlessly honest 
and upright at all times and be able to resist temptation. Fail to appoint such a person and 
the risk is high indeed. 

If in doubt, talk to us about the type of Power of Attorney you need, and how it may 
affect you; and never be bullied or coerced into making one to someone you do not trust 
absolutely with your financial welfare.

Enduring Power of Guardianship

The estate planning lawyer also has other legal instruments in their armoury. An Enduring 
Power of Guardianship allows you to appoint a person to make lifestyle and some health and 
medical treatment decisions for you in the event you have lost capacity and cannot make 
them yourself.  Rather than leave it up to fate as to who has this very significant power, you 
can take the bull by the horns and put the right person in the job. 
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It is not uncommon for there to be disputes amongst children of an elderly parent, in 
particular, as to where the elderly parent is going to live when they cannot make that 
decision for themselves any longer. For example, we have seen fights between children 
where one of them thinks mum should live in one particular aged care facility and others 
think differently.  Dispute entails, sometimes a costly one, as they all head off to the State 
Administrative Tribunal to have a fight over which of them is to be given the power of 
Guardianship and so make the decision as to the home. This could have been avoided had 
the elderly person made an Enduring Power of Guardianship when they did have mental 
capacity to do so, appointing the child, or children who they trust to make the right choices. 

Whilst Enduring Powers of Guardianship have less utility for younger clients, with our aging 
population living longer and longer, these documents are increasingly becoming a vital part 
of any estate plan.   However, in any family where there is a history of early onset Alzheimer’s 
disease, they should be considered sooner rather than later - they have no time limit and do 
not expire just because it might have been signed a decade or more ago. 

A back up plan can also be to make it cascade to different people. For example, making your 
spouse your first choice, but then appointing your two children jointly as substitute, in case 
your spouse dies, or loses capacity, or simply does not feel able to do the job, as a person 
cannot be forced to take on the role. There is also a further back-up plan which is for the 
State Administrative Tribunal (SAT) to wade in and make decisions.  SAT can revoke a Power 
of Attorney or Power of Guardianship, if they believe it is in the best interests of the person 
to do so. The last resort is for the Tribunal to appoint the Public Trustee to make financial 
decisions, and the Public Advocate to make lifestyle or health decisions. 

Advance Health Directive

An Advance Health Directive is colloquially known as a ‘living Will’.  It is a document by which 
you make certain health and treatment decisions yourself.  Unlike a Power of Guardianship, 
you are not giving the decision-making power to someone else – you are making it yourself. 
This is particularly important for non-resuscitation and ‘pull the plug’ type decisions or for 
those people with religious or cultural views that impact on the sorts of treatment they can 
receive. 

It is not a document to be entered into lightly, and requires certainty of mind and a strong 
philosophy.  We tend to write many Advance Health Directives for doctors and medicos, or 
people who have seen first-hand people being kept alive for years with no quality of life.  

What to know when it comes to your Super

We all have Superannuation. Every single one of us who has ever had a job, even a summer 
job picking grapes in Margaret River or who started out flipping burgers at Hungry Jacks.  
Some of us through decades of hard slog have accumulated hundreds of thousands of dollars 
in Super, sometimes millions.  
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The value of Superannuation assets is skyrocketing in Australia, and it’s getting more and 
more complex.  June 2015 saw Australian Super assets exceed $2.03 Trillion , there are now 
around 500 different retail and industry Super funds and master trusts in Australia and self-
managed Superannuation holds a whopping 30% of all Super funds .

No matter how much yours is worth, or where it’s housed, we are all subject to the same 
rules and laws that govern how your Super is treated, along with each fund’s differing 
internal rules. And the long and short of it is as follows.

Your Super is not covered in your Will – it sits outside of your Will.  Your Super is governed 
almost entirely by two things – your particular Super Fund Trust Deed and the SIS 
(Superannuation Industry Supervision) Act (Cth).

Whilst on the surface it looks like you own your Super, you don’t; it is a Trust asset, and 
you are merely the beneficiary of that Trust.  Your Super Fund has a Trustee who decides 
who gets your Super when you die. And that means you must nominate to your Trustee 
who gets your Super. If you don’t, then your Trustee makes that decision for you, having 
regard to what family members you leave behind. Your Trustee has quite a limited choice 
as to who to give it to however. The Trustee can only give your Super to a spouse, de facto 
spouse, child, someone in what is called an ‘interdependency relationship’ or your Legal 
Personal Representative – that is your Executor if you have a Will and your Administrator 
if you don’t have a Will.  So your Super is only in your Will if it goes to your Legal Personal 
Representative, which really only happens by accident if you die without a spouse or de 
facto spouse or child or someone dependent on you.  However, some funds will only pay it 
to your Legal Personal Representative.



To make matters more complex, Super Funds have a system where you can nominate who 
you want the Trustee to give your Super to. But only some of those Funds allow Binding 
Nominations, which effectively force your Trustee to follow your nomination. Some of those 
Funds only allow a Binding Nomination to last for three years before it lapses, (unless a new 
Binding Nomination is made to replace the lapsed one), and at which point it becomes a 
normal nomination, which is no more than a suggestion to your Trustee who still makes the 
choice themselves. 

It can get more complex again.  If you have a SMSF, you can even have a non-lapsing Binding 
Nomination, which doesn’t expire after three years.  But until you go and look at your own 
Fund, your own Fund’s Rules and Trust Deed, how are you to know how to control your 
Super? Well, a good estate planning lawyer can and should do that for you, and can help 
you navigate the path through this complexity to make sure your Super is steered to the 
right person, and not left open to the whims of the Trustee. Finally, to all of you who think 
‘this doesn’t apply to me – I only have $20,000 in Super, it’s not even worth thinking about’, 
remember this: when you signed all those forms for your first job and became a member of 
whatever Fund/s you are a member of, you may well have also have without even realising 
it signed up for a life insurance policy, the premium for which comes out of your Super each 
month and is so small you don’t even notice it.

In this case, your automatic life insurance you didn’t even know you had through your 
Super may easily be worth a quarter of a million dollars, or more. You may be a lot richer (in 
death) than you think, and that money could be life changing to your loved ones left behind. 
Worryingly, it also means there is a significant pot of money left behind worth fighting over. 
Recent changes to super laws have meant less can be counted in the retirement pool, but 
Super that exceeds what is known as the contribution cap can still be held in Super and used 
as an effective estate planning tool

Binding Death Nominations

The first thing to remember about Super is that you don’t own it. You may feel like you own 
it and in a way you do, but it’s a type of Trust and you really only have an entitlement to it on 
certain events happening.

One of those events is retirement, but the other is death. And on your passing it has to be 
paid to someone, and can’t be left in the Super Fund. 

When your Super is paid out on death, The Superannuation Industry Supervision (SIS) Act 
and Rules say it can only be paid to a very small group of people - your married or de facto 
spouse, your children, someone in an inter-dependency relationship (such as a dependent 
stepchild) or your Legal Personal Representative (also known as the Executor of your Will).
Only if it is paid to your Legal Personal Representative can you deal with it by your Will 
- if you channel it into your Will then you can give it to others, for example charities or 
grandchildren, or friends, or set up a trust to build your grand conceptual art project.
So, how do you do this? The answer is by writing a Death Benefit Nomination, sometimes 
called a Death Benefit Direction.
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Death Benefit Nominations also come in two flavours: Binding and Non-Binding. To make 
matters more complex, not all Super Funds allow Binding Nominations, and some only allow 
Non-Binding Nominations. The difference between the two is great.  A Binding Nomination 
is as it sounds - binding on the Trustee of your Super Fund and must be paid following your 
instructions (provided you have nominated one of the very small classes of beneficiary 
allowed by the SIS Act). Whereas a Non-Binding Nomination is nothing more than a polite 
suggestion to the Trustee of your Fund as to who you would like it to go to. The Trustee of 
your Super Fund can still make up their own mind as to who to pay it to and in this case, they 
usually start hunting around for proof of who you’ve left behind and who is most deserving.

Some Funds, like GESB, are even more restrictive and have a one size fits all policy where 
they will only pay it to your Legal Personal Representative no matter what. The lesson from 
this is that you cannot make assumptions and you must look at the Rules of your own Super 
Fund and follow them, they are all different.

Using Binding Death Benefit Nominations (if your Fund allows them) can be a very effective 
way to get certain money to certain beneficiaries. For example, because a Binding Death 
Benefit Nomination is not challengeable (unlike a Will) you can use it to provide for a new 
spouse without the fear of your children challenging their step-parent.

On the other hand, a Non-Binding nomination is challengeable by anyone within the classes 
of potential beneficiary under the SIS Act and they can try and persuade the Trustee of your 
Fund accordingly.  If a beneficiary still disagrees after the Trustee has made up their mind, 
they can ask the Trustee to review their decision, and then, if they still don’t like it, they can 
challenge it further through the Courts.

Self Managed Super Funds (SMSF) are becoming increasingly popular ways to hold your 
Super.  SMSFs work in the same way as the big Retail funds – in that you must still make a 
Nomination and what type you can make will be mandated by the Rules of your own Fund as 
set out in your SMSF Trust Deed. The golden rule here is you have to read your Trust Deed. 
Not all Funds are the same.  

Some allow Binding Death Benefit Nominations and some don’t.  Some demand that your 
Nomination must be in a form approved and agreed by the Trustee- and if your spouse is 
your co-Trustee (as is common in SMSF funds) and you are giving your Super to your children 
from your first marriage, then perhaps that disappointed spouse won’t agree to counter sign 
it.

Additionally, some beneficiaries of your Super are more tax effective recipients than others. 
Tax is minimised if its paid to a spouse or your child under 18 for example. There are 
opportunities for smart estate planning with your Super, additionally because of its protected 
status- the money in super (and any life insurance which often attaches to your Super Fund) 
is protected money that cannot be used to pay debts unless your Will specifically says so.   
We often advise clients on the best way to use their Super for maximum effect in their estate 
planning, as not all beneficiaries get the same value from the same amount in Super.
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Finally, some Funds only allow a Binding Nomination to last for three years before it 
automatically expires and becomes a Non-Binding (serving suggestion only) Nomination, and 
some funds allow something called a non-lapsing nomination that has no expiry date.

Getting this right is extremely important. Super Nominations have no room for error; if you 
get it wrong they fail.

As you can see, getting good advice is paramount, but the rewards can be well worth it.

Who can contest my Will and why?

When it comes to who can actually challenge your Will in WA, as we pointed out earlier, the 
list includes parents, married spouses, de facto spouses, ex-spouses in some cases, children, 
grandchildren and step-children.  Notably absent are siblings, cousins, carers, friends and 
everyone else.  If they are not on the above list, they cannot challenge under the Family 
Provision Act. If they have some sort of other claim, such as you owed them money, then 
that it may be run in the usual manner as a creditor.

It is an unfortunate fact that we’re seeing more and more Wills are being challenged and 
we’re seeing estate litigation well and truly on the rise.  More and more Wills are being 
contested under family provision legislation, with adult children the most common claimants 
in Will contests, arising from ‘need, greed, or entitlement’ .  

In terms of the actual numbers, recent academic research suggests that 86% of claims 
against Wills are brought by immediate family; 63% from children of the deceased, and 23% 
from partners or ex-partners.  



Frighteningly, when a challenge did arise, the same research revealed that there was a high 
rate of success, with 74% of cases involving a change of distribution from what was outlined 
in the original Will.  In terms of success once a Will has been contested, claims by partners 
and ex-partners were most successful with 83%, followed by children at 76%, extended 
family at 73% and ‘others’ at 64%.   Extended family and others also includes other categories 
of claimants in NSW and Victoria not allowable in Western Australia.

Why is estate litigation on the rise? As we mentioned earlier, there are a number of factors 
including more complex family structures with more people thinking they deserve a piece 
of the action, more complex business structures and asset pools, and of course the wealth 
created over the past generation in Australia.  With a recent Bankwest report stating the 
fact that $39 Billion in property assets is set to pass from one generation to the next via 
inheritance in Western Australia alone by 2025  the stakes have never been higher.  With the 
size of the prize growing so fast, we’re seeing more and more claimants due to poor estate 
planning coming out of the woodwork to try their luck. Add to this the fact that many Wills 
we see are from either decades earlier or were done using inadequate newsagent-type Wills 
or DIY online cut and paste templates and are easily challengeable.  

A properly considered and drafted Will can prevent disputes whereas, like the examples 
above, a poorly drafted or inadequately considered Will is fertile ground for protracted and 
expensive litigation, and family heartache. In each case of a claim, without fail we see that 
the claimant feels their claim is entirely legitimate, and the defendants feel the claim is 
entirely unwarranted.

It is merely a question of perspective and degree, and to be remembered that the Court 
looks impassively in from the outside at these claims.  Family feuds sometimes fuel such 
fights, and which can go back decades and sometimes have their genesis from some slight 
or minor dispute that has festered and brewed over years to where it violently bubbles over 
once mum or dad has died.  The Court cannot assist with that, the Court can only apportion 
the money differently than in the Will, and it cannot heal old wounds or reprimand one 
family member for past conduct. The purpose of these claims is to rectify situations where 
the deceased has made an unjust Will, where the deceased was fond and foolish, as opposed 
to wise and just, which is the legal test applied.

And in doing so, the Court looks at all the factors, including the totality of the relationship 
of the deceased to the parties, the amount of the estate, the competing claims of all parties 
and what is adequate and proper in the circumstances of this particular case and this family 
at this time.

Just because a Will says “I leave everything to my two children equally” and which at the 
time was well considered and well drafted, does not mean that 10 years later that Will is still 
just and wise, as in that time one child might have won the national lottery and the other 
might be living on the streets. The Court is there to redress this deficiency, on the basis that 
had the deceased known all the facts and done a fresh Will, they surely would have made 
greater provision for the destitute child over the rich one.

Unfortunately, many claims are not made with such clear-cut moral certainty as the one 
above.  They are made by disaffected beneficiaries who have grudges or long-standing 
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beefs with other beneficiaries.  This can manifest in significant and costly fights over things 
that might not have high material value, but have priceless sentimental value.  War medals, 
grandfather clocks and old wrist watches, diaries, family portraits and jewellery are chief 
amongst these.  Wills can, and should cover these things if it is known they are of great 
meaning to certain beneficiaries.

It is also very hard for beneficiaries to understand that a Will might be wise and just and 
won’t be disturbed by the Court, even though it is unequal.  There is no law which says 
beneficiaries must be equal, and yet there is a strong sense, particularly amongst children of 
deceased parents, that they should all be equal.

Because of this, there is a strong belief within society at large that unless there are good 
reasons for making unequal provision to children, it should be equal.  The Court does not 
argue with that - it is up to the challenger to show the Will is not wise and justly made, not 
up to the defendants show it is. 

The Court always starts with the position that the Will is correct and the testator the best 
person to determine what is right for his or her beneficiaries.  It is up to the challenger to 
show that the testator got it wrong. So if you have two adult children and a $1m estate (and 
no spouse, defacto spouse or dependent grandchildren or parents) the normal position is to 
leave it equally to the two children.  This is perhaps unless one of them is manifestly much 
more needy than the other, or one is estranged, or there is a good reason to make it unequal 
because one child got so much more during your life or one has worked for you for years for 
low wages (common in rural families for example).



How do I avoid my Will being challenged?  

 A common request from our clients is to make their Will ‘watertight.’  As we’ve already 
illustrated, no Will can ever be truly watertight, but what we can do is provide you with a Will 
that is well written and well considered to meet your circumstances and desired outcomes, 
and write it in such a way as to significantly minimise the appetite for, and likelihood of a 
challenge.

When we are writing your Will we will encourage you to be the “the wise and just testator,” 
not the “fond and foolish one”.   We’ll help you consider carefully all those potential 
claimants and make proper provision for them. This is different for everyone and also 
changes over time.

If you are cutting someone out who you think may challenge, we’ll help you take extra 
precautions. In these cases some of the Wills we write go in to some detail to set out the 
reasons why they are an unworthy candidate for your estate.  There are also cases where 
clients have separate statutory declarations drawn up where they swear to the truth of the 
situation and have those statutory declarations kept with the original Will.

We encourage all our clients to have the discussion with us about updating their Will and 
estate planning every three years or so, or sooner if there is a material event as an old Will 
has much less chance of resisting challenge than a fresh one. 

Resolve issues if you can during life, rather than leaving them to explode after death. Be open 
and frank with your beneficiaries, have meaningful adult discussions with them about your 
intentions and their expectations, often they simply don’t match, but after both sides are 
able to explain their views, middle ground can often be found to keep everyone satisfied. 

Often claims and disputes arise simply out of disappointment and jealousy, and the shock 
of discovery of inequality only when they read the Will for the first time after a death.  That 
shock can be significantly dampened by letting beneficiaries know the contents in advance, 
giving them much more time to digest and come to terms with its effects. Remembering 
that a claim must be brought within six months of probate being granted, and many family 
members might still be going through the grief cycle during this time, and so claims may be 
brought by people who have not yet had the chance to fully contemplate the death and its 
effects and work through it, including the anger phase.

We will also work with you to consider also dealing with your assets in ways that can prevent 
challenges to your Will.  Remember if you leave nothing behind, there is no challenge to be 
made; you can’t get blood out of a stone. For example, if you own a house as joint tenants 
with someone, and you don’t want them to take your half of the house when you die, you 
have to do something about it whilst you are alive.  You have to sever the tenancy so that it is 
held as tenants in common.  You can leave your half in your Will and can channel it how you 
want. 

Similarly, if you are the owner of the family home and you want to leave it to your spouse or 
partner, then change the tenancy to make it joint tenants, then it goes to them automatically 
on death.  If you have a bank account/s you want to leave to someone, you can make it a 
joint account with them and it goes to them automatically on death, and does not fall into 
the Will. 
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Superannuation can and must be dealt with separately and can be channelled in ways that 
prevents it from being challenged in a Will, by doing binding death benefit nominations. You 
can transfer assets during your lifetime into discretionary trusts (known commonly as family 
trusts) and then you can set up quite simply who is going to control that trust when you die. 

Trust assets don’t fall into the Will either, so they are outside it and not challengeable (at 
least in WA). In short, there are plenty of ways to make sure that certain family members 
won’t be able to challenge your estate:  however, some of these strategies come at a cost, 
with tax and stamp duty consequences. But with enough willpower and good legal advice, 
pretty much anything is possible. 

Ensure you obtain legal advice from a lawyer with strong knowledge of and experience 
within this area of the law. Estates law has become increasingly complicated over the last 
decade or so and it’s important to have someone on your side who specialises in Wills and 
estates and is up to date with the latest precedents, trends, cases and legislation. 

How long does someone have to contest a Will and what does it entail? 

A claimant has six months from the date of the grant of probate or letters of administration 
to commence their proceedings in the WA Supreme Court. It is a strict time limit, and if they 
miss it, they must then firstly convince the Court that there are very good reasons for missing 
it, if they want to commence proceedings. 

Commencing proceedings requires a Writ together with an affidavit, setting out the evidence 
that the claimant relies on to establish their claim. It is usually a pretty costly document to 
produce. All beneficiaries of the Will whose share of the estate might be affected by the 
claim are joined into the proceedings as co-defendants. In some Wills, where there are 
dozens of beneficiaries including charities and grandchildren, friends and others, they are all 
drawn into the proceedings to defend their share.  

Often there will be many lawyers in place, all for different beneficiaries and it very quickly 
becomes unwieldy, complex and very expensive. The matter then goes through Court where 
it will eventually end up in a Court ordered mediation where the parties explore the chances 
of a resolution without the need to go to a trial. It is at that point that there is the greatest 
chance of resolution, and if it does not resolve by an agreed settlement it will go to trial.  The 
costs of trial can be ruinous to estates, with everyone losing out because the legal fees chew 
up so much of the value. Even a win at trial can be a loss in reality, as there is so much less to 
go around after the legal costs have been paid, as very often, but not always, all parties’ costs 
are met by the estate, not by the parties personally.



How to go about contesting or challenging a Will

Contesting a Will has a number of names: challenging a Will, estate litigation, making a claim 
under the Family Provision legislation or a Testators Family Maintenance Claim.  Some of 
these are the same, but within a Will challenge there are many possible types of challenge.

The main type of challenge overwhelmingly is a Family Provision Claim, this is the one we are 
called on to assist clients with most often.

Other less common challenges are around the validity of the Will itself, or challenges to how 
an Executor has gone about their job if they have misused estate assets for example. Whilst 
we still see the occasional Will forgery, they are unusual.  We do see Wills that were signed 
by a very elderly person who had mental incapacity issues, but it is important to remember 
that of itself, does not invalidate the Will.  In order for a Will to be invalid it must be proven 
to the Court that the person did not understand what they were doing at the exact time they 
made the Will.  It has been found repeatedly by the Courts that even though a person may 
have been diagnosed with mental capacity issues, such as Alzheimer’s disease, they may still 
have had enough wherewithal to understand in a general sense what they were doing when 
they signed their Will.

As above, by far the most common challenge is a Family Provision claim.  That is, someone 
has died and they leave assets (their estate) and one or more family members or dependents 
don’t think they are getting their fair share, whether that is because of a Will or by virtue of 
the intestacy provisions (where there is no Will).

As Wills and estates specialists, our job is to help clients get the right Will and estate plan 
in place. But we also spend a large part of our days helping clients protect and defend their 
rightful share in Will challenges and estate disputes.

When it comes to defending a Will, our job is to help clients defend their valid position as 
beneficiary when others come out of the woodwork with spurious or frivolous claims.  Often 
the reasons behind this sort of challenge are weak and stem from jealousy or simple greed, 
or just a sense of trying to settle an old score from an old wound and sometimes even a fight 
handed down from a generations old family feud.  

Having to defend your position is often incredibly stressful and can be quite traumatic.  
Having the right legal representation on side is critical from day one; the right strategies 
employed from the get go can see conflict resolved quickly with far less impact from both an 
emotional and commercial perspective.  

We encourage clients to get legal advice as early as they possibly can when they suspect a 
claim might be coming.  Often there are strategies that can be employed very early on to 
either minimise the damage or even get rid of claim before legal proceedings start. This saves 
not just money (as the legal costs of big disputes in Court can be huge) but saves grey hairs 
and sleepless nights, as well as meaning the money in the estate can actually be used by the 
beneficiaries early – once legal proceedings commence an estate must be frozen until the 
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claim is finished.  That means no-one may get any money from the estate for years.
On the other side of the coin, we also act often for claimants, and our job is to ensure we 
help right the wrongs when potential beneficiaries are left out of a Will or an estate when 
they shouldn’t have been, or they haven’t been left perhaps what they should have.    

There is no easy formula for determining if you have been left the right share; it varies from 
person to person and time to time. There are many, many factors that we help client’s weigh 
up as to whether they should make a claim, and what sort of claim and how much for, or 
whether they should just walk away.

Squaring the ledger helps distribute the right assets to the right people for the right reasons.  
Commencing a claim must be for the right purposes, and not just to get back at a family 
member who you have a beef with.  Ensuring the right outcomes when there has either 
been no Will in place or a badly drafted or considered Will require sound and often deeply 
considered advice, and is no place for flippancy or frivolous claims.  Sometimes we are even 
able to wade in and effect outcomes that assist in repairing or restoring family harmony and 
ensuring peace of mind. 

We rarely see clients contesting Wills purely due to greed, although sometimes it may 
feel like that for people who are defending their entitlements.  Scenarios we see regularly 
are clients who have been completely excluded, issues with de facto spouses who are left 
without enough to keep them maintained and poorly drafted wills that don’t adequately 
address a second marriage or step children and children from a first marriage.  

With step children claims, we see often that assets bypass the proper beneficiary and go 
straight to others, sometimes completely unintended consequences of poor planning, 
rather than deliberately capricious Wills.  However, we also see a surprisingly large number 
of capricious Wills - that is, Wills that are drafted to specifically cause hurt to a named 
beneficiary, such as excluding one child for their life choices, or because the parent does not 
like their child’s own spouse.  

Old and out of date Wills are commonplace and provide fertile ground for estate challenges.  
Wills that are updated and made closer to death resist claims more easily.  

Homemade Wills are very often litigated, not because the Will maker was capricious, but 
because they simply didn’t understand how to make proper provision to their beneficiaries. 
This is sometimes coupled with odd or inexplicable codicils or additions, ambiguous or 
inadequate drafting or uneven distributions that have happened solely because of the 
passage of time from when the Will was written to when it took effect.  An example here 
is that when the Will was written, the house the Will maker lived in was worth the same as 
their share portfolio, and so one is given to one child and one to the other, nice and even.  
Then, when the Will takes effect, 20 years later, the house price has skyrocketed and the 
share portfolio has tanked.    A challenge here is based on the flawed result of the Will that 
clearly intended to create an equal division but through failure to update has created a 
terrible inequity.  

But often, a Will is challenged because it comes down to the simple failure by the Will writer 
to understand what the right thing was to do in the first place.
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The important thing to remember is that many estate challenges don’t make it to Court, 
often successfully resolving early on via negotiation.  When negotiation fails Court is the 
vehicle by which success is often achieved.  Family Provision claims are sensitive things, and 
the WA Supreme Court is well aware of their sensitivity. For this reason, the Court orders 
mediation between the warring parties as early as possible, which is a protocol that has seen 
an increasingly large number of matters resolving very early.

An early resolution at mediation can save the parties a fortune in legal fees, as well as the 
angst and stress of a long path to a trial.  But not only does this avoid the costs associated 
with lengthy Court proceedings going to trial, good mediation can often go a long way in 
preserving (or sometimes even restoring) family harmony, and is all done behind closed 
doors.

Court ordered mediation can also allow families to come up with creative resolutions and a 
division of assets that a Judge at trial cannot do.  

If a result is achieved at mediation it is usual for the deal struck, to be recorded and 
documented by the lawyers and again, some clever solutions can be worked into such 
agreements to minimise tax consequences, protect against further claims, and minimise 
further time delays on estate administration so that the beneficiaries can get their shares as 
soon as possible. 

If Court proceedings do need to kick off, they cannot be commenced until a grant of probate 
or letters of administration issue. It can be many months, sometimes in extreme cases years 
after the death in question before you can actually commence legal proceedings and this 
time often affords the parties a good opportunity to start discussion.  

Once probate or letters of administration have issued however, you have a pretty strict 
6-month window in which to commence your legal proceedings.   If you miss this window 
there are sometimes grounds to apply to commence outside this time, but you must convince 
the Court of those reasons. 

If you feel you’ve been improperly left out of a Will or an estate, or have been left with an 
unfair portion of an inheritance, or on the other side of the coin, if someone is contesting a 
Will against you, we’ll sit down with you and answer all the questions you may have, we’ll 
look at best case and worst case scenarios and help you weigh up, both commercially and 
emotionally, whether you’d like to contest or how best to defend.  

We’ll give you a clear picture of what your prospects of success are.  We will give you an 
honest assessment of the strengths and any weaknesses of your position and again when 
it comes to the other side’s possible defence or claim.  A lot of what we do comes down to 
strategy and knowing how and when to act for maximum value and effect; devising legal 
strategies to benefit you and your position is part and parcel of the process. Indeed, if you are 
starting or defending proceedings without a strong sense of what your ultimate game plan is, 
you are not starting or defending them properly and you increase your risk of ending up with 
a poor result.
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Part of any legal proceedings you are engaged in includes knowing what the process will 
look like step by step, how long it will take, and how much it will cost. When it comes to how 
much you may benefit from your claim, considerations will include factors such as the size of 
the estate, any benefits you’ve already received, financial contributions you may have made 
to the deceased, your own financial position, needs of the other beneficiaries, promises 
made and other provisions within the Will. 

It is vital to remember that there is no one size fits all in estate challenges. Each one is 
unique, and each one has its own subtleties and complexities.  

Estate challenges, like all Supreme Court litigation, are stressful and often expensive and 
no-one wants to commence them unless they have no choice.  In almost every challenge, we 
explore as many creative ways to resolve a matter quickly and economically as we can, but 
each one must be weighed up in the balance of risk versus reward.

What are the biggest estate planning mistakes to avoid?

The single biggest mistake, quite obviously, is not having a Will at all. The second biggest 
is having a poorly drafted or ill-considered Will or a Will that is out of date.  Wills can fall 
out of date for so many reasons. If you have one, pull it out of the bottom drawer of the 
filing cabinet or wherever you store it, and have a read. Refresh your memory and then ask 
yourself if it is still doing the job it is supposed to be.

The next mistake is thinking you are too young or don’t have enough assets to worry 
about doing it.  These days just about everyone has Super and we have seen several recent 
examples where tragic deaths of young adults leave a surprising amount simply by virtue of 
an insurance policy they have attached to their Super fund, that they didn’t even know about.  
They simply ticked the box marked insurance when they started their first job, and that 
insurance can easily be worth several hundred thousand dollars.



A common mistake is relying on handshake arrangements instead of getting them 
documented and planned properly.  Of course, your new spouse will say he or she will look 
after your children, his or her new step children when you’re gone, and of course he or 
she will pass on to them all your assets.  We all know the story of Cinderella, but sadly not 
enough of the evil step parent scenarios end with fairy godmothers coming to the rescue.
  
Don’t rely on chance, get it set in stone with good estate planning. Early inheritances are risky 
and often don’t create the sort of equality they hope to.  Be careful about giving away too 
much during your life.  You may live longer than you think and need to rely on it, and can’t 
get it back from whomever you gave it to, either because they have spent it or divorced and 
their ex-spouse has it, or they just refuse.  You can’t demand a gift back, and then are left 
with just the hope they are as generous as you were. Additionally, we’ve seen cases where 
a beneficiary chews through their early inheritance, and then still makes a claim against the 
estate because whilst yes, they did once receive a big benefit, they are still poor.

Choosing the wrong executors can cause great dispute amongst family members too, and 
cause great delay in how the estate is distributed and administered. One of the largest 
mistakes is thinking that a Will is the be all and end all of estate planning.  Yes, almost 
everybody needs one and a Will is almost always the foundation of your estate planning on 
which everything is then built, but a common mistake is thinking this is where it ends.  

Some situations or family complexities simply cannot be cured by a Will alone.  Factor into 
your situation things such as Enduring Powers of Attorney, Enduring Powers of Guardianship, 
control of Family Trusts, and even transferring certain assets to others or to a Trust during 
your lifetime; the benefits of thinking beyond just the Will can be enormous. Finally, being 
capricious, or petty, or simply not taking good advice on how to draft a Will and whom to 
leave it to, causes tremendous problems, often resulting in legal action, and great delays and 
huge legal costs, not to mention brutal disharmony in the family and ruined relationships.  

Estate administration

When a loved one has died, usually the last thing anyone wants to think about are the 
countless routine and sometimes unpleasant administrative tasks that come with dealing 
with a deceased estate.

Not only can these tasks be extremely time consuming, but often the Executor of Will is a 
grieving parent or child or spouse, who simply does not have the energy or drive to start 
labouring on administration tasks.

We are here to help. We can do as much, or as little, of an estate’s administration as an 
Executor might want.  It is not unusual for a grieving Executor to dump several boxes of 
papers on our boardroom desk and tell us to ‘wake them when it’s done’.  Conversely, 
sometimes we are called in only to deal with the really heavy lifting when there are unusual 
Will provisions or trusts or where there are complexities such as no-one can locate the 
named Executor.
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Most, but not all estates will require a grant of Probate or Letters of Administration.

A grant of Probate is where there is a Will.  Letters of Administration are where there is no 
Will or where there is a Will but no Executor.  Within the phrase Letters of Administration 
though are a raft of other sub-classes, including where an Executor has lost mental capacity 
or is outside the Country, or where an urgent grant is needed to deal with a wasting asset - 
an example is where a business owner dies and his or her business cannot be run without 
someone legally able to sign the cheques for him to pay the suppliers.

It is important to remember that officially no assets of a deceased estate can be dealt 
with without a grant.  A grant is the Court’s formal approval of you as the Executor, or 
Administrator, and you cannot obtain a grant without filing a properly filled out application.  
That application includes a comprehensive snapshot of the financial position of the deceased 
at the date of death, including all assets and liabilities. Working out what can and should or 
should not be in this statement can be hard and you may well need legal advice to do it.

Once a grant is obtained the real work can commence, and we can guide you through it all. 
Estate administration is something of an art, because people own different assets in different 
ways and how it is to be dealt with and carved up under a Will (or on intestacy) can be tricky. 

Tax issues and timing of sale of assets are all important things to consider, as well as making 
sure that all the boxes are ticked to ensure that you as an Executor are not held liable for any 
mistakes or for a beneficiary missing out.

The obligations of Executors and Administrators are manyfold.  They carry a huge degree 
of responsibility and risk.  Beneficiaries have shown they are more than willing to sue an 
Executor who they think is either too slow or has not realised the proper value of their share 
of an estate.  Caution should be exercised from the very start, and good legal advice taken to 
make sure you are not held liable for how the administration progresses.

We also act for Executors and Administrators who unfortunately have to defend such claims 
made against them.  Sometimes Executors come to us after having performed countless 



tasks, for free, and in doing so have saved an estate significant legal costs, only to realise they 
should have had a lawyer do it all along because it would have saved them the grief of it all. 
 
Any legal costs an Executor incurs on behalf of the estate in performing administration work 
should be paid by the estate, not the Executor personally. But if the Executor is left having 
to defend him of herself from personal attack, then they cannot use the estate funds to pay 
their legal fees and must foot the bill themselves (often to add insult to injury).

It is very important to remember that if you do not administer an estate properly you may be 
personally liable.  If an estate is large, and any loss you may inadvertently cause is large, you 
could end up losing everything.  At the risk of overemphasis, being an Executor is hard work 
and high risk. That so many West Australians volunteer to do it for free just shows how great 
their sense of duty and loyalty to a deceased person is. Sadly, that loyalty is often not repaid 
by disgruntled beneficiaries who want their share and want it now.

Whilst you may not want to seem too hasty in light of the sensitivities of a loved one having 
just died, we often find that an Executor’s job really starts immediately on death - because 
it begins with having to organise and arrange payment for the funeral which is a task of the 
Executor.  As an Executor you can delegate this task (and often it is) but if it goes wrong you 
may be personally liable.

If you are an Executor or Administrator, or might be one because a loved one has died, do 
see a lawyer as early in the process as you can to get advice on what what to consider, your 
obligations, and what you’ll need to do and when.  

The next steps

No doubt this guide has offered up a number of answers for you, but it has probably 
provoked a few questions along the way.  The next step from here is to get in touch with us 
for an initial chat – remembering we offer a free 15 min phone call to all new clients or on a 
new matter.  

Often the phone call is enough to put your mind at ease your Will and estate plan is still up to 
date, or we can identify the gaps you may have, or what you need to consider if it’s your first 
Will.  When we work with you we’ll clearly outline the steps and the process involved, and be 
able to provide you with a fixed fee for any work we undertake for you.

We promise to make the process as easy and painless as possible. We’re experts in our field, 
our job is to know the law inside and out and best apply it to your unique situation.  What 
we also promise is the peace of mind and sense of relief you’ll feel when this is all in place is 
palpable, it’s what we hear from our clients day in and day out.
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Getting the right Will and the right estate plan in place is easy with us, and will afford true 
peace of mind in knowing that what you’ve worked so hard to build up is protected, in the 
right hands over the generations ahead and that your legacy is in place.  

Getting the right advice from the get go when it comes to an estate challenge or contest is 
also as important.

No doubt as you’ve read this guide you’ve started to think about how this information 
applies to your particular circumstances.  Jot down any notes as you go and the questions 
or considerations you’d like to discuss with us, and then simply get in touch and we’ll take it 
from there.

And why choose to work with Solomon Hollett Lawyers?  We know our stuff, this is an area 
we specialise in.  We’re highly regarded and recognised in our field amongst our peers; last 
year alone winning four awards by the highly respected national Doyle’s Guide, finalists in 
both the Best Law Firm and Best Lawyer categories in Western Australia for Wills and estates.   
If you’d like to hear from our clients, simply visit our website for a number of scenarios and 
testimonials on the sorts of work we’ve undertaken and the results we’ve achieved. 

We look forward to working with you.
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