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We’d like to point out that the content within these guides is our opinion and must be treated as just that, a 
guide only.  The content is based on Western Australian law only, laws differ significantly from State to State 
within Australia.  The content is subject to change, is general in nature, and may not take into account your 
particular circumstances.  If you are unsure about any of the information within these guides or would like 

more information, please don’t hesitate to get in touch with us via our website or by email on 

info@solomonhollettlawyers.com.au



This first guide – what it’s all about and how it will help you.

Hello, and welcome to the first part of our two part guide on Wills and estate planning.  It’s an 
important subject you need to be well informed about to ensure you have the right plan in place.  

The legacy you leave behind can go one of two ways.  Either it can be an incredibly beneficial gift 
ensuring you’ve set your loved ones up in the right way or it can be a terrible burden and end with 
unimaginable financial and emotional tolls on a family that can never truly be repaired.

Wills are not merely the domain of the elderly or the very wealthy; they are something every adult 
should have in place.  Recent research1 suggests around 59% of Australians have a Will in place which 
is an improvement over recent years, and pleasing to see it’s heading in the right direction.  

Our job is to make sure this number continues to rise, and that the Wills in place are the right Wills, 
and are well drafted with the right considerations taken into account for each of our clients.  

Read through both this and our second guide on Wills and estate planning, available on our website.  
Both are designed to arm you with the right information to ensure you’re fully informed on this 
important topic.  No doubt as you read these guides you’ll start to think about how this information 
applies to your particular circumstances.  Jot down any notes at the back of this guide as you go and 
the questions or considerations you’d like to discuss with us, and then simply get in touch and we’ll 
take it from there.

1 - Having the last word: Will making and contestation in Australia, Tilse M, Wilson J, White B, Roseman L and Feeney R, The University of 
Queensland, Victoria University and the Australian Centre for Health Law Research, March 2015, p2.



Why is estate planning so important?
The answer is pretty simple.  Having an estate plan in place helps ensure your loved ones are 
protected and looked after when you are no longer around, and that your assets that you’ve spent 
your life working so hard to build up are distributed to the right people for the right reasons, at the 
right time and with the best benefit and the best outcome.    

Having the right estate plan in place can also give enormous peace of mind, avoid costly and 
irreparable family disputes, deliver clever tax savings, and can put in place the right executors and 
trustees in place, as well as properly documenting any gifts and legacies.

Having a good estate plan in place is one of the best things you’ll ever do for 
those around you.   

It’s arguably the greatest and most important gift you’ll ever give.

Why these guides?
So, why have we put these guides together?  Our goal is a simple one; to ensure as many people are 
as informed as possible on the subject of Wills and estate planning.  It’s an area we are passionate 
about, as we see the difference we make to our clients every day, and we see the benefits of having 
a well-considered and well-drafted Will in place.  We have seen the horrendous fallouts when there 
either isn’t a Will in place or it’s a poorly executed one that ends up seeing families torn apart with an 
emotional and financial toll that could so easily have been avoided.

Importantly, it’s not an area of law we’ve fallen into. It fascinates us and is an incredibly satisfying 
area of law to practice and specialise in.  And that is just what we do; we specialise in it.  To work 
closely with our clients to ensure their loved ones and their assets are well protected and best 
directed is something we take great pride in.  

We’ve written this guide in human-speak, removing as much of the legalese and jargon as possible.  
Our aim behind this guide is to ensure you walk away armed with the right information to make the 
right decisions.  We also clear up some of the misconceptions and highlight the traps and mistakes 
many Australians make and show you how easily they can be avoided. 

page 3



This is Part 1 of the guide.  Part 2 goes on to cover: 

• What happens if I die without a Will?
• How does marriage, divorce or a defacto relationship impact a Will?
• Is Superannuation automatically taken into consideration within a Will?
• How often should I update my Will or estate plan?
• How do I choose the beneficiaries of my Will and what factors should I consider?
• Who can contest my Will and how do I best protect against estate litigation?
• What role does an Executor play and who should I appoint?
• What are the biggest estate planning mistakes to avoid?
• The next steps.

Once you’ve read Part 2, it will complete what you need to know when it comes to the inside running 
on Wills and estate planning.  

As you read the guide it will prompt questions in your mind as you relate the information to your own 
particular circumstances, asset pools and family dynamics.  

We’d encourage you to make notes on the pages as the back of this guide as you go, then get in touch 
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with us on the questions you’ll certainly have.

What is estate planning?
A formal definition of estate planning goes a little something like this – ‘estate planning is the process 
of anticipating and arranging, during a person’s life for the disposal of their estate.’ 

We like to put it in more simple and human language; planning now to ensure your assets and wishes 
for those around you are properly taken care of after you’ve passed away.

The most common element of an estate plan is of course a Will, but can also, 
and often does include Testamentary Trusts and Powers of Attorney.   

Less common, largely because of their relative newness to West Australian 
law are Enduring Powers of Guardianship and Advance Health Directives.  

We’ll cover each of these, their benefits and the traps within this guide.

Estate planning sits within a complex legal and societal landscape these days; gone are the days of the 
lazy, simple Will taking care of everything.  Why has it become more complex?  

• Australian family structures are more and more complex with second marriages, defacto 
relationships, step children, divorce and dependent adult children and grandkids.  

• Assets are also more complex with sophisticated business structures and interests, family trusts, 
superannuation and investments all needing different considerations.  

• This realm of law is a dynamic and ever changing landscape which varies from State to State with 
different legislation, regulations, precedents, taxation and outcomes as the law evolves to reflect 
today’s society. 

• Laws don’t just differ from State to State, laws from countries other than our own are a whole 
new ballgame, causing issues when assets are owned outside Australia.

• And, we not only live in the ‘lucky country’, we also live within an incredibly wealthy State.  A 
recent Bankwest report1 suggests the stakes have never been higher with $39 billion in property 
assets set to pass from one generation to the next in the next 15 years alone.  

A properly drafted and considered estate plan can prevent disputes and give you incredible peace 
of mind knowing that tomorrow is well taken care of.  On the other side of the coin, the perils of no 
estate plan, or a poorly drafted or an inadequately considered Will are fertile ground for protracted 
and expensive litigation, family heartache and a disastrous legacy no one would want to leave behind.  

Strong legal advice and guided, open conversations with your family and 
those around you are key.

Read on.  We’ll give you the inside running on what you need to know to get it right.  

1 www.bankwest.com.au/media-centre/financial-indicator-series/bankwest-inherited-housing-report-2010-1269940011556
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The time is now.

If we can offer just a few words of advice, once you’ve read this, don’t make the cardinal mistake of 
procrastinating and thinking you’ll get to this one day, and don’t think you’re too young to take your 
estate planning in hand.  

We’re experts in our field, our job is to know the law inside and out and best apply it to your unique 
situation, but importantly our job is also to make this as easy and painless as possible.  

Once you have the right Will in place the sense of relief you feel will be palpable; affording true peace 
of mind in knowing that what you’ve worked so hard to build up is well protected and will be in the 
right hands in the generations ahead.

Enjoy the guides. We look forward to working with you.



What is a Will and what should it cover?
A Will is a formal document that records your intentions and instructions on what happens to your 
worldly goods when you die. Simple as that.  Or rather, if only it were so simple.

At one end of the spectrum, it can indeed be very simple - at the other end is a document (or more 
likely a suite of documents) with levels of complexity and detail that stretch like labyrinths for miles 
and can take aeons to draft and complete. 

The complexity depends entirely on three things:

1. what assets you have and how you own them;

2. who you want to leave them to; and

3. who you leave behind.

Within those three things there is an entire universe of difference; there is no one size fits all 
approach because every single person is different, with different wishes and desires, needs to fulfil, 
and family members with unique dynamics.

At its most basic, a Will is a document that meets the formal requirements of a Will as set out in 
the Wills Act 1970 (WA).  That is, it revokes all previous Wills, it deals with all of a person’s assets, it 
appoints an executor to deal with them, is in writing and signed by the person making the Will with 
two witnesses who also sign at the same time.

In recent years, the Wills Act has also been reformed to allow something called an Informal Will.  
Informal Wills are tricky things.  They are the ‘last resort’ where it looks like someone intended to 
write a formal Will but for some reason it didn’t quite meet the formal requirements.  

For example, a person who on their deathbed scrawls in a scratchy desperate hand on a paper 
napkin:

“I leave everything I own to my daughter Jane.  She has always been good to me. 
I leave nothing to my son, John, who I have not seen in 20 years.  Signed (scratchy 
signature of the now deceased)”

Is this a Will? Well, no. It’s merely a note on a napkin, because it does not meet the formal 
requirements set out in the Wills Act.

But it could be argued it’s an Informal Will.  We regret to say that this argument though, is almost 
certainly going to cost a fortune to run, because proving an Informal Will is not easy.  Had the 
deceased simply made a proper Will, the expense of the long argument to try to prove the napkin 
with the scrawl was intended to be a Will, would be avoided.
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Let’s take this example a little further.  The Deceased did have a Will, he wrote it 38 
years ago and it’s buried in a pile of papers at the bottom of a locked filing cabinet in 
his shed. It was written even before his children Jane and John were born.  That old 
Will is then discovered, when the good daughter is cleaning out the shed after dad has 
died, and it says, I leave everything to my wife, Susan.  The Deceased separated from 
Susan 20 years ago, but didn’t divorce her.

In this case, that document just discovered in the filing cabinet is the Will. And it’s still 
valid.

Susan hasn’t seen her husband for 20 years, or even spoken to him. They are of a 
strata of society that believe marriage is for life and divorce never really entered the 
story and so, despite the failed relationship, never formally divorced. Susan is the sole 
beneficiary of his estate.

Unexpected windfalls occur precisely because of scenarios like this.  But they also occur more 
frequently due to the effect of what happens when you die without a Will.

If you die without a Will you are referred to as having died intestate. If you are intestate, then all 
of your worldly goods are given to family members according to a strict formula determined by 
parliamentarians and enshrined in the Administration Act 1908 (WA).   





Why do I need a Will?

The short answer is because if you don’t have one, you have no say in who gets what. No say at all.  

Promises you may have made to family, such as your eldest son shall have grandad’s war medals, or 
that your young daughter will have a roof over her head are irrelevant. If you’ve made really good 
notes about what you want, signed and clear, it could potentially be an Informal Will (see preceding 
chapter) but that is a pretty high risk, and an expensive plan likely to come unstuck before the funeral 
is even over.

A person who has died without a Will is called an intestate person, and their estate an intestate 
estate. In other words, it is an estate without direction of any sort from the deceased themselves, 
which direction obviously would have been in the Will, had they had one.

As mentioned in the preceding section, just because a person’s Will might be decades old and hasn’t 
been updated despite enormous changes in their personal landscape, does not mean they are 
intestate. 

Intestacy happens only when there is no Will at all, and a careful search and enquiry has been 
made of the deceased’s affairs (searching filing cabinets, safes, bank boxes, cupboards and offices, 
contacting friends, family and advisers such as lawyers and accountants who the deceased dealt with) 
which can be a lengthy and more often than not an extremely difficult process.

There are an extraordinary number of myths that seem to have cropped up about what happens 
when you die without a Will. 

One of the most common myths - and for the life of us we cannot find out 
where it comes from - is that your spouse will get it all.  It’s this myth that has 
created some terrible outcomes, most along the lines of people thinking why 
bother, there’s no need to have a WIll.

If you are intestate then the Administration Act applies a formula carving up your estate. That is dealt 
with in more detail in the section ahead on exactly what happens if someone dies without a Will in 
Western Australia. 

But apart from the certainty of a Will, perhaps the main reason to have a Will is to reduce the 
heartache and stress to those left behind.
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Dying intestate in Western Australia - a scenario

Rachael is a young mother in her late 30s, and is married to Dan, and together they 
have two young twins. Rachael manages to work three days a week, and Dan is a  
fireman who loves his job and is just starting to rise through the ranks.  They recently 
bought their dream home just outside of Perth’s CBD, have two cars, have just 
started to take an interest in the share market with a small but conservative portfolio 
of shares and have a large mortgage which they are servicing quite comfortably and 
expect to start really paying down when the twins go off to school and Rachael can 
get back into the workforce.  Quite frankly, life is pretty good. They are young and 
the world is their oyster.

This guide is about Wills though, and the effects of them and not having them. So, 
without bursting Rachael and Dan’s bubble too terribly, you know this story does not 
end well.

Dan dies, unexpectedly at home one afternoon whilst resting from his night shift.  The 
cause is an aneurysm, undiagnosed and with no family history.  Rachael finds herself a 
widow with two young children before her 40th birthday.  That story is sad enough, but 
for Rachael, grief stricken and heartbroken, now the horror really begins.

Dan didn’t have a Will. He was only 42 years old, fit as a fiddle, strong as an ox. It 
was on his and Rachael’s to do list, they knew they should, they meant to engage a 
lawyer on more than one occasion, they just never got around to it.

Without a Will, Dan is intestate; everything he owns is passed to family members 
according to a formula set out in a piece of legislation.  Had he had one, it would 
have been simple: all to Rachael, and if she also had died, then all to the twins, 
equally, in trust until they were 25 years old. They had talked about it a few times, it 
was straightforward. His and hers Wills that would have mirrored each other.  The 
Wills would have appointed Rachael’s sister as the legal guardian of the kids, if both 
Rachael and Dan were not around.  25 they both agreed was a good age to come into 
their inheritance, 18 (being the age of majority at law) is just too young to understand 
how to deal with money.

The house, luckily, was owned as joint tenants between Rachael and Dan, which means 
Rachael automatically becomes the sole owner of the home.  However, it is heavily 
encumbered by a large mortgage which now Dan has died, cannot be paid without his 
income.

Dan’s final wages and accrued entitlements from the Fireies (annual leave, holiday pay 
and last wages) go to the estate. That is not nearly enough to keep Rachael and the 
kids going long.

Luckily, Dan had a life insurance policy attached to his Super fund.  There is a huge 
$1m life insurance policy to be paid out, and Rachael thinks that this might be their 
saviour - she can use that to pay out the mortgage and then at least they have the house 
and can live off the rest for a few years while she gets back on her feet. Thank heavens 
for life insurance.
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However, without a Will the intestacy provisions of the Administration Act say that 
all of Dan’s assets are carved up with Rachael getting the first $50,000, the chattels 
in the home (the furniture and personal effects) and then one third of the rest. The 
twins get the other two thirds.

The life insurance policy can’t be used to pay debt anyway, thanks to a provision within 
the Life Insurance Contracts Act (Cth). But worse than that, two thirds of it goes to the 
twins, in Trust.

Rachael can’t be the Trustee of the twins’ Trust because the Court states that where 
minors are involved, their share of the estate needs to be protected by Rachael having 
sureties or guarantors in place. This means Rachael must find a third party Trustee 
to look after the twins’ money, until they are 18.  That Trustee also charges for their 
services.

The Trustee can only use the income produced by the Trust to look after the twins; 
there is no chance of the Trustee paying off the mortgage.

Rachael has lost control of her kids’ affairs, and has only enough money to pay down 
part of the mortgage, and without a job, the bank won’t refinance the mortgage to her 
alone. There is nothing left for it but to sell their beloved home and move to a much 
smaller house in a suburb far from their friends and family. Rachael must ask the 
Trustee for money from the twins trust to help them make ends meet. The Trustee is 
conservative, and drip feeds the money only in small portions.  All this whilst grieving 
for a young husband she didn’t dream she would lose so very young.

Simple Wills would have avoided the whole tragic mess.

Wills can also make other provisions apart from the simple ‘All to Spouse’ type Will.  In many people’s 
estate planning the ‘all to spouse’ scenario is of course quite apt and proper. But the next levels down 
can be quite different.

Wills are vital not just for saying who should benefit from your estate; they are vital for determining 
who should not benefit.  As you now know, without a Will the intestacy provisions kick in - they are 
not subject to discretion, they are set in stone.  You may have parents, or siblings who you would 
rather not get any share of your assets when you pass on - but without a Will that may well happen.  
Similarly, you may have children, or step children, who you need to provide for in different ways, but 
without a Will that is just not going to pan out as you hope.

Wills also need reviewing every once in a while; at least every 3-5 years.  
How often depends on many things, including what sort of assets you have, 
what sort of beneficiaries you leave behind and changes in your personal 
landscape. 

For instance, you may have entered into a new de facto relationship, but still not want to leave your 
new partner anything at an early stage. You may have fallen out with people you were giving gifts 
to in a former Will, you may have separated or even divorced and these all affect how your assets 
are to pass.  Or, those around you may have separated or divorced which may impact a number of 
provisions or directives.
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Beyond this, the simple fact is that a Will reduces heartache and pain in those you leave behind, 
provided it’s a properly considered and drafted Will. A poor Will can in fact increase the heartache 
and pain, as well as the delay in administering an estate and the legal costs in fights that ensue from 
ill-considered or awkward plans.

If you have a business then a Will can be the deciding factor between that business continuing with 
direction and profitably after you’ve gone, or being wound up and liquidated or sold for pennies on 
the dollar. Or worse, being run by the entirely wrong person who runs it into the ground and sinks any 
value and destroys any goodwill it may have had.

If you have children under 16, then it is the way to appoint legal guardians. The Family Court 
acknowledges that even though a 16 year old is not an adult (that happens at 18) generally a 16 year 
old can decide where and with whom they live. Choosing the right legal guardian for infant children 
is a decision that if wrong can outweigh everything else.  We have seen sharks circling around infant 
children to try and get control of their trusts, or be legal guardians, because the benefits to the 
guardians can be great.

You can use your Will for great good, including setting up foundations or trusts for noble causes, 
or making donations to worthy charities. You can use your Will and estate plan to make smart tax 
planning decisions to save your beneficiaries fortunes in tax that otherwise would be sucked out of 
your estate.

Ultimately, you can have your say, instead of leaving it to the winds of fate. 
And in doing that, you can master the image and memory that you leave 
behind; you can leave a neat and decisive plan that works, or a poisoned 
chalice where instead of leaving fond memories, you leave a painful legacy of 
regret and remorse.

But remember this - no-one can do it for you because of the formal requirements of Wills. It is not a 
task you can delegate to others to take care of. Either you do it properly or risk the consequences.



What is a Testamentary Trust?
In its simplest terms, a testamentary trust is no more than a trust set up on death.  Despite this 
simplicity though, they are extremely useful and valuable things.

The right Testamentary Trust - a scenario 

Graham and Jennie are both retired, having worked hard for decades, they 
have accrued a pretty nice estate.  They raised three children, and now have five 
grandchildren whom they dote on.  Jennie has, in recent years become quite expert in 
the cultivation of camellias and her garden is truly a work of art. Graham has finally 
bought the Austin Healy 3000 he coveted as a young man and spends most weekends 
in his shed polishing it to a mirror shine.  They have a beautiful house in the western 
suburbs that they know they should downsize sometime, and are self-funded retirees 
with their own self-managed super fund that contains over $2m in income earning 
assets.   They have at least a decade, maybe three, of life left to live and they are loving 
life.

This being a guide on Wills, you know they are going to run into challenges in 
that department. However, Graham and Jennie have Wills - good ones.  They have 
done everything right, seen a good lawyer, got and paid for good estate planning. 
They have two good Wills that leave all to each other and then all to the three kids 
equally, and then down to the grandkids on Trust. They have Enduring Powers of 
Attorney in case one of the two of them loses mental capacity (Jennie’s mother 
was diagnosed with Alzheimers when she was only 65 and they are conscious of 
its horrible effects). They have Enduring Powers of Guardianship to make sure each 
of them are in control of the others health and lifestyle affairs, again for the same 
reason.  They also have Binding Death Benefit Nominations for their self managed 
super.  Everything is perfectly in place.

But last summer, their youngest son George started to show signs of distress.   
George married someone Jennie and Graham are not enamoured with.   Jennie and 
Graham had only met her twice when they had the call from George to say they 
were in Las Vegas and had tied the knot.  Within six months George’s first child was 
born and the stresses in George’s life started to become very apparent.  A brand 
new baby into what was, behind closed doors, somewhat of a volatile relationship, 
a rocky career in the resources industry that was slowing down all leading to a 
marriage that was very much on the rocks after just 12 months.

Graham and Jennie are losing sleep that if they died, George’s one third share of their 
estate, easily worth a million dollars, probably a lot more, might end up going straight 
to George’s wife who is likely to divorce him as soon as his ship comes in.

Graham and Jennie, planners, organised and efficient as always, go to their lawyer 
to take advice. The Wills are recast to set up a testamentary trust for George and 
his child, to make sure George’s partner does not automatically get hold of his 
inheritance.  This story ends happily; the right advice and the right documents all in 
place.
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Why might you want a testamentary trust? 

Well the answer to that is not simple - there are a raft of reasons but essentially it is because of either 
asset protection or tax effectiveness, or both.

The testamentary trust can be used for children, adults, or even both at the same time.  They are 
one of the greatest devices for adult children who have high risk behavioural characteristics, such as 
compulsive spendthrifts, or those who may have tendencies towards gambling or even drugs.

Lets look at a few examples. 

We’ve just met Graham and Jennie and their son George who are prime candidates to 
exploit the benefits of the testamentary trust.

If they set up a testamentary trust in their Wills, then on their death they can still leave 
their estate to George, but in a way that protects it from the possible divorce of George 
and his bride.  The testamentary trust provides that George and his children are the 
beneficiaries of the trust, and they receive the benefit of the assets but do not control or 
own them.  Graham and Jennie appoint George’s two uncles as Trustees of the trust, 
and they make the day to day decisions as to how much of the trust to distribute to 
George and his child. 

The Trust can (depending on how much is in the Trust) buy houses, shares, invest, make 
loans, make gifts, buy groceries, even pay for cars and holidays for George.  But the 
trustees can also decide to rein back that spending and only drip feed out such amounts 
as are prudent.  So, if George and his wife do split up, and she commences proceedings 
in the Family Court for a property settlement, the Trust is a protected asset.

Now that is not to say the Family Court completely ignores the existence of the Trust, 
but the Court says it’s not something owned by George, merely something he can 
rely on - which means the divorcing spouse cannot have any of it, but she can have a 
proportionately larger slice of George’s actual assets.

In this case George never got around to buying a house of his own, as he always relied 
on support from his parents and so he doesn’t actually own anything.  Which is bad 
news for his now ex-wife.

Another very common use of testamentary trusts is for young children.  The law says a child (that is 
anyone under 18) cannot legally inherit anything.  So any inheritance must be held on trust until he or 
she (or they) turn 18.  

Bitter experience tells us though that 18, or even 21 is a very high risk age to 
inherit even a modest estate.  Our advice to clients is often 25, 30 or even 
older is a better age to receive an inheritance.  Each family is unique, each 
person is unique, and so the age we’d recommend differs accordingly.

An inheritance of even $10,000 can be dangerous;  it can all be evaporated in a matter of days, if 
the child is unused to having a lump sum.  We have seen young beneficiaries spend hundreds of 
thousands of dollars in a few short years without actually acquiring any assets by the end of their run.  
Often what they have acquired though are drug or alcohol habits, gambling problems and a grinding 
remorse and bitterness for wasting their inheritance which follows them for the rest of their lives.
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Without a testamentary trust set up to mandate that the age of inheritance is 21, or 25, or 40, or 80 
or whatever age you might decide is appropriate (and different people mature at different times of 
course) then 18 it is.

You also get to choose the Trustees of the trust; you might decide that the mother of your children 
is not the right choice because she has wild spending habits of her own and the risk the trust is used 
to add to her ever increasing shoe collection is just too high, and you might want to put your sister in 
charge as she is frugal and takes great joy in meticulous mathematical activities like investing well in 
property and shares.

It cannot be overstated how important it is to choose the right trustees for a 
trust.  

We all know those sorts of people who can resist anything except temptation; why would you put 
such a person in charge of the trust?  It is like putting the fox in charge of the henhouse.  For this 
reason it is also generally a good idea to appoint two trustees, so that there is a check and a balance 
on each other; abuse or misuse of trustees powers, or simple laziness, is much less common where a 
trustee must have another trustee sign off on each and every transaction.

Testamentary trusts can also be very tax effective.  In the case of the two young children, the 
testamentary trust can distribute approximately $18,000 each per year, without any tax on those 
distributions.  If it were a normal discretionary trust (often called a Family Trust) such as is set up 
during life, only approximately $500 can be distributed to each child per year before tax is assessed at 
the highest marginal rate.  

This benefit alone is worth every penny and the costs of setting up a testamentary trust can be repaid 
many fold in just the first year it operates.

Testamentary trusts can also be used for those with disabilities.  A special sort of trust called a 
protective or special disability trust can be established to look after a disabled person. The Social 
Security Act allows up to $500,000 to be put into a special disability trust for a person who meets 
the criteria of disabled and that amount is not factored into any means test when assessing their 
government benefits.  It can also be made so that the money in that trust flows back to other 
beneficiaries when the disabled person dies, such as the able bodied brothers and sisters of the 
disabled.

Testamentary trusts can even be set up for bankrupts, or potential bankrupts.  If you worry that your 
spouse or child is going to be bankrupt or is in a high risk job where they may be sued, the protection 
of the trust is vital.  It allows a person to inherit the benefit of the money without actually owning 
it. So if we pick on George again, if he were to inherit his parents’ estate outright (so not within 
a testamentary trust) and he then went bankrupt, all the assets he has inherited are going to be 
immediately snaffled by his creditors.  However, if he inherits only via the testamentary trust, the 
trustee of his trust is only going to drip feed out to George an amount each year that keeps him under 
the threshold of what he is permitted to receive while he is still bankrupt. When George’s bankruptcy 
is discharged (currently three years) the Trustee can go back to lavishing cash and gifts on him with 
impunity.



What is a Power of Attorney and what are the traps?
A Power of Attorney is a document by which you appoint someone to stand in your shoes, legally 
speaking, and make financial decisions for you.  

It is also known as the most abused legal instrument in Australia.

A Power of Attorney, if properly made (and there are strict formalities that must be complied with as 
dictated by the Guardianship and Administration Act 1990 (WA) for it to be valid) means the person, 
or persons if you name more than one, can use and deal with your assets for your benefit as if they 
were you.

That means it is a very powerful, useful and practical document.  For very 
obvious reasons it also has the potential to be a very dangerous document if 
the wrong person is appointed; having expert guidance on the right person, 
or the right people appointed into this role is key.

A Power of Attorney does not allow your attorney (called the donee, as you giving the power are 
called the donor) to make lifestyle or medical decisions for you though – those powers are contained 
within separate documents, namely an Enduring Power of Guardianship and an Advance Health 
Directive.  So that is the essence of a Power of Attorney. But it gets more complex from here.

Firstly, there are two basic types – the regular Power of Attorney and the 
Enduring Power of Attorney.

The difference between them is that a regular Power of Attorney ceases to work immediately when 
you lose mental capacity, for any reason, including dementia or Alzheimer’s but also if you are in an 
accident and, for example, in a coma.

If you lose mental capacity, only an Enduring Power of Attorney will continue to work. At this point, 
the Enduring Power of Attorney is unable to be revoked, as you, having lost capacity, are stuck with it 
(unless the Guardianship and Administration Board revoke it for you, say if it is found out the donee is 
using your assets for their own benefit).

But within those two types there are also variations. You can make either a regular or Enduring Power 
of Attorney that is unrestricted, so that it applies to anything and everything you have, or it can 
be conditional,  limited or restricted. It is not uncommon for someone to make a restricted Power 
of Attorney for instance that only covers one specifically named bank account, such as if you are 
travelling overseas and need your spouse or business partner or someone you trust to access it when 
you can’t.

Another variation is one where it only becomes operable if you are declared incapable due to lack 
of mental capacity (for which you need a declaration you have lost capacity by the Guardianship and 
Administration Board).

Unless it is the type that requires a declaration by the Board for it to work, it is a private document; 
there is no register in WA and no automatic oversight by anyone else or anybody such as the Board. 
And it is for this reason why it is potentially a very dangerous document.
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If you appoint the wrong person, then it is a licence for them to deal with your assets when you are 
not looking. It can be used to clean out bank accounts, transfer real estate, sell businesses and shares, 
set up new bank accounts, potentially change your beneficiaries in your Super Fund, and siphon all 
your assets away.

For this reason, who you appoint is of utmost importance. It is not a power to be given lightly, and 
those who are given the power need to understand that if they misuse the assets of someone else it 
is fraud or just plain stealing and possible criminal sanctions may apply.

This risk does not seem to matter, however if the amount of abuse of these instruments is anything to 
go by.

We see, often enough for it to be not unusual, abuse occurring where an elderly person has given 
the power to one of their children, and then the elderly donor has lost capacity. At this point the 
Enduring Power of Attorney cannot be revoked.

The temptation of the donee in this case is to start helping themselves to the assets of the elderly 
parent. It usually starts small, just using mum’s credit card to buy little extras for themselves, to take a 
few hundred dollars extra from the ATM to pay for groceries, fuel and the like.

But it usually never stops there, and like a bad habit, gets worse until 
thousands, sometimes hundreds of thousands of dollars have been silently 
transferred out of the donor’s hands, with no one else knowing.  This practice 
is so disturbingly common that it has even been given its own name - ‘strip 
mining’.
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There are many myths that have sprung up around Powers of Attorney.

We often hear people tell us that as they are the donee, for example, of their elderly mother’s Power 
of Attorney, that mum’s Will doesn’t matter, and that they can just start carving up mum’s assets now 
as if mum has already passed away. This is the most disturbing myth of all; that just because a person 
has been entrusted to be the donee that they now have carte blanche to treat the assets as if they 
were theirs.

This cannot be further from the truth; a donee is entrusted to deal with the assets only in the 
interests of the donor. That does not mean strip mining a vulnerable person of their assets and 
leaving them destitute, no matter how the donee might rationalise their behaviour.  Usually this goes 
along the lines of “I deserve it because I look after them,” - a line we hear all too often.

Another myth is that the donee of the Power of Attorney is also automatically the executor of the 
donor’s Will. The two roles are totally unrelated.

A Power of Attorney only works when the donor is alive. The minute they have died the Power of 
Attorney ceases to be effective, it evaporates, so to speak. It is nothing except a piece of paper at 
that point. An Enduring Power of Attorney is no different. The ‘Enduring’ does not mean it endures 
beyond death, as some seem to think; it only endures during mental incapacity.

A Will is the reverse, in that during a person’s life it is just a piece of paper, that can be changed a 
thousand times before death if the person wishes, but once they have died it crystallises, and is then 
set in stone and cannot be varied except by a complex process resulting in an order of the Court.

While sometimes the same person is both donee of a Power of Attorney and Executor of a Will (quite 
usual for spouses, for instance), they are two completely separate and unique documents and legal 
roles. Often there is good reason to appoint a different person as your Executor than the donee of 
your Power of Attorney.

For instance, we once wrote a Will for an elderly client who knew her daughter was 
a bad donee of her Power of Attorney, and had helped herself to thousands of dollars 
from her mother’s bank account, but she did not have the strength or courage to 
confront her daughter. Her idea was that on her death, her accountant would be her 
executor and would then go after her daughter to try and recover the money stolen. 
A risky strategy, but we understood the incredible emotional difficulty of our elderly 
client in confronting an overbearing and violent child in her dying days.

Another myth is that once you give a Power of Attorney the donee has effectively given away their 
rights to make decisions. This is a surprisingly common belief; that once you give a power of attorney 
you have signed away your own ability to make any decisions yourself. This is nonsense, unless it is an 
Enduring Power of Attorney and you have lost mental capacity.

Up until the moment you have lost capacity, a donee must work with you and for you, for your own 
interests at all times – they do not supplant or overtake you.
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Finally, all of these risks can be accommodated. The big question in making a Power of Attorney, 
whether it be Enduring or regular, unrestricted or limited, to one person or to two, is who you 
appoint.

It must be someone you trust implicitly, who will always do the right thing, act only in your best 
interests and not their own, and who will be ruthlessly honest and upright at all times and be able to 
resist temptation. Fail to appoint such a person and the risk is high indeed.

If in doubt, talk to us about the type of Power of Attorney you need, and how it may affect you; 
and never be bullied or coerced into making one to someone you do not trust absolutely with your 
financial welfare.



What other documents should I consider as part of my estate 
plan?
The estate planning lawyer also has other legal instruments in their armoury.

An Enduring Power of Guardianship allows you to appoint a person to make lifestyle and some 
health and medical treatment decisions for you in the event you have lost capacity and cannot make 
them yourself.  Rather than leave it up to fate as to who has this very significant power, you can take 
the bull by the horns and put the right person in the job.

It is not uncommon for there to be disputes amongst children of an elderly parent, in particular, as 
to where the elderly parent is going to live when they cannot make that decision for themselves any 
longer.

For example, we have seen fights between children where one of them thinks mum 
should live in the cheapest aged care facility available to humanity, so that the costs do 
not eat into that child’s future inheritance.  The others, quite rightly think differently.  
Dispute entails, sometimes a costly one, as they all head off to the State Administrative 
Tribunal to have a fight over which of them is to be given the power of Guardianship 
and so make the decision as to the home.

This could have been avoided had the elderly person made an Enduring Power of Guardianship when 
they did have mental capacity to do so, appointing the child, or children who they trust to make the 
right choices.

Whilst Enduring Powers of Guardianship have less utility for younger clients, with our aging 
population living longer and longer, these documents are increasingly becoming a vital part of any 
estate plan.   However in any family where there is a history of early onset Alzheimer’s disease, 
they should be considered sooner rather than later - they have no time limit and do not expire just 
because it might have been signed a decade or more ago.

A back up plan can also be to make it cascade to different people. For example, making your spouse 
your first choice, but then appointing your two children jointly as substitute, in case your spouse dies, 
or loses capacity, or simply does not feel able to do the job, as a person cannot be forced to take on 
the role.

There is also a further back-up plan which is for the State Administrative Tribunal (SAT) to wade in and 
make decisions.  SAT can revoke a Power of Attorney or Power of Guardianship, if they believe it is in 
the best interests of the person to do so. In order for this to occur, the person must of course have 
lost the ability to speak for themselves, and so the Tribunal speaks for them, weighing up who is the 
best choice to make decisions for the person.  The last resort is for the Tribunal to appoint the Public 
Trustee to make financial decisions, and the Public Advocate to make lifestyle or health decisions.

An Advance Health Directive is colloquially known as a ‘living Will’.  It is a document by which you 
make certain health and treatment decisions yourself.  Unlike a Power of Guardianship, you are not 
giving the decision making power to someone else – you are making it yourself.

This is particularly important for non resuscitation and ‘pull the plug’ type decisions or for those 
people with religious or cultural views that impact on the sorts of treatment they can receive.

It is not a document to be entered into lightly, and requires certainty of mind and a strong philosophy.  
We tend to write many Advance Health Directives for doctors and medicos, or people who have seen 
the horrors of a person being kept alive for years with no quality of life.  Often the desire is to make 
sure that a person’s wealth is not completely eaten up with the costs of keeping a shell of a body 
alive, when the soul has effectively departed.
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Part of holistic estate planning is also looking at whether some assets should be given away earlier, 
rather than later, or the setting up of trusts during life to look after others.  Good estate planning also 
looks at asset protection strategies in case of divorce or separation or end of a de facto relationship, 
or to make sure bankruptcy cannot touch certain assets.

There are many ways, as they say, to skin a cat. Estate planning is not simple; 
but good estate planning can make the complex attainable and seem simple, 
and can perform things that used to be the exclusive preserve of the super-
rich.



Can I use a DIY online template or newsagent-type Will?
Recent statistics2 tell us that about 40% of all Australians die without a Will. 

But at some point, all of us have at least started to consider what a Will is and how to go about 
getting one done.

And in that thought process most of us have considered, at least for a minute or two, scouring online 
for a good looking template, or buying the dreaded newsagent Will Kit for $40 and doing it yourself.  
‘How hard can it be?’ you ask.

The reality is that so many of these homemade wills end up in Court - we have seen the Courts refer 
as ‘the curse of the homemade Will’.  The money saved by not getting it done by a lawyer and doing it 
by yourself is mere pocket change compared to the costs of the dispute that will quickly eat into the 
size of the estate.

We have seen precious few of these homemade Wills that actually properly reflect what the Will 
maker (the testator) actually thought they were achieving.

Ambiguous language, quasi legalistic terms that have doubtful meaning (or 
worse), phrases such as ‘next of kin’ or ‘issue’ which mean different things to 
different people.  Trying to gift away assets you don’t actually own (the main 
example being the family home owned as joint tenants with someone else) 
trying to leave superannuation and life insurance in your will (reader beware, 
this is the most common fatal error in Will drafting) and trying to write people 
out of Wills who ought not be entitled, are just some of the things that go 
wrong.

If you are in a second marriage or de facto relationship or you and your spouse have children from 
a former relationship, basically all bets are off – your Will is already complex, immediately – just by 
virtue of how your family is made up. Do not attempt to write your own Will.

To everyone else, it is possible, but risky.

Occasionally one of these homemade Wills actually passes the first test and is able to be admitted 
to probate. All too often however there are spelling errors or different coloured pens used to sign by 
different witnesses, amendments and crossings out, sometimes staple marks, changes of date and 
names, occasionally coffee or red wine stains. Each of these things makes the homemade Will that 
much harder to get admitted to probate, which invariably means higher legal costs.

But even if there are no drafting errors, the real costs come where disenfranchised family 
members dispute the Will because it was drafted poorly – accurately, perhaps, but without proper 
consideration of the law.

These costs are much more than mere money, which can run to the hundreds of thousands of dollars 
depending on the capacity or appetite of the family to fight. The toll also includes the emotional costs 
of ruined relationships, families torn apart and disharmony that can never be healed.

2  Having the last word: Will making and contestation in Australia, Op. cit.  p.2
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Sadly, we see second and third generations of the same family disputing every Will that comes up in 
an attempt to redress the first badly drafted or careless Will that caused the upset, decades ago. This 
is something that could have been completely avoided or enormously reduced at least, if only the 
Will drafter had taken some sound legal advice in the first place.

We can understand the rationale behind wanting to draft your own Will. Firstly it is a private 
document and so to divulge your true situation to a lawyer requires great trust and confidence in the 
lawyer. Secondly, the sense that ‘why pay for something I can do myself’ attitude is prevalent.

We can also understand the temptation to get a cheap Will done.  We’d just ask you to remember 
that in life you get what you pay for.  A Will for a few hundred dollars usually means someone has 
only spent an hour or less on it; often a real recipe for disaster when all of the considerations and 
complexities of the legislation are not taken into account, because they simply can’t be in such a 
short space of time.

For successful and smart estate planning, you need an expert on your side. 
Unless you are an estate planning lawyer, the subtleties and complexities 
that are just below the surface that make up the everyday landscape of Wills 
and estates are something of a mystery. Small changes to Wills can make 
enormous changes to the result; a good Will is an object of crafted perfection 
and high precision, which has covered as many of the ‘what if’s’ as possible, 
and yet is readable and understandable.

This of course does not even take into consideration any of the enormous benefits that you can 
access in your estate planning by considering things such as testamentary trusts, protective trusts and 
special provisions to prevent bankrupt beneficiaries or divorcing children losing their inheritance.

But this is the difference between a finely made pair of shoes that will last you a lifetime and a cheap 
pair you wouldn’t even wear to a funeral, especially if it’s your own. As we say, in law as in life, you 
get what you pay for.

Well considered estate planning is the key.  Estate planning includes Wills, usually as the starting point 
(but rarely do it yourself Wills) and includes not only a raft of other legal instruments but includes a 
holistic (popular word for total and whole) approach to working out your affairs and what happens to 
your assets and who will look after your loved ones when you die.

What we do best
An estate plan involves a root and branch analysis of your assets, your family commitments, your risks 
and how to accommodate them all into a plan where what you have can be left to those you leave 
behind in the right manner, the right amounts and at the right time.

We start with an analysis of your assets, and dividing them into what are called ‘estate’ and ‘non 
estate’ assets.  They must all be treated carefully.

For example, you might think you own your home, and maybe you do if you don’t have a mortgage 
over it (which if you do also should be factored into how you deal with that when working out how to 
deal with the family home).
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But many times we see, especially in married couples, that the home is owned as joint tenants. That 
means the survivor of the two automatically gets the home, no questions asked. It does not fall into 
the Will or the estate, until the second of the two dies.  This is especially a tricky issue for those on 
their second marriage or with step children and children from other relationships.

It is not unusual for us to advise clients to change the tenancy of the house, from joint tenants to 
tenants in common (where the survivor does not automatically get your share of the home), and 
when that is done, then half the house can be left in a Will or a life interest created.

In these circumstances, you may want to leave your half of the family home first to your new spouse, 
for them to live in for the rest of their days, and when they have finished with it, only then do your 
own kids get your half. A ‘Life Interest’ this is often called, but in reality it is a form of testamentary 
trust established in a Will.  But if the house is held in joint tenancy then this cannot happen.

Superannuation and life insurance, which we pretty much all have, must be looked at very carefully.  

Suffice to say, Superannuation is not in your Will, and we’ll cover this later in 
some detail within our second guide. It is a trust asset, and can be controlled, 
but only by taking very particular steps that vary according to what Super 
Fund you are a member of, and what family members you leave behind and 
how dependent they are on you.

Life insurance itself is a common thing to look at, and more specifically, whether you need more life 
insurance to ensure you leave something other than debts to your dependents. We often refer our 
clients to financial planners who can arrange better or sufficient life insurance to make sure spouses 
and children are properly looked after on death.



There are also touchy and delicate subjects to address in making Wills. 

It is not uncommon for a person to have a child who has special needs, a disability or high risk 
factors such as a gambling or drug problem.   More often than not we’re dealing with families with 
complex rifts between their children and again this is something that has to be considered and 
accommodated.   These beneficiaries cannot just be written out of Wills: careful consideration 
to each one and their needs must be given, or else the risk of a challenge to the Will, upsetting 
everything, is likely.

With a good estate planning lawyer by your side, your Will can accomplish 
miracles;  provision for a special needs beneficiary can be made in a way 
which does not affect their disability pension, or a testamentary trust to 
protect a spendthrift beneficiary so that they do not burn through their whole 
inheritance in a heartbeat.  Testamentary trusts can also approach the idea 
of a beneficiary getting divorced, and special provisions can be included to 
protect an inheritance from so called ‘gold diggers’.  

So ultimately, yes, you can use a Will kit or an online template type Will. You can also go for the cheap 
and cheery mobile Wills type legal outfit which charges you only a few hundred dollars and can only 
afford an hour or so to change names on a templated document.  We would caution against any of 
these options.  The prospects of your Will actually working as you thought it would can be low and 
the prospects of it costing a lot to fix can be high.  Caveat emptor, so goes the famous Latin phrase; 
buyer beware.



The next steps
You may feel like you know enough to start to make the right decisions and start talking to us about 
how to get started.  If you’d like more information, we’d encourage you to read Part 2 of this guide to 
ensure you have rounded out all you need to know on the inside running when it comes to Wills and 
estate planning. 

Our aim, as we said at the beginning of this document, is to ensure you are armed with the right 
information to make the right decisions to ensure the right estate plan is in place for you.  

From here, simply get in contact via email or phone and we can discuss the best path for you and give 
you a fixed fee quote on what it will entail.  It’s a simple process of discovery with you where we sit 
down and work through what you’d like to achieve, we then draft your Will, and any other documents 
to complete your estate planning, review them together and then have them signed.  We’ve said it 
before, but we’ll say it again - the sense of palpable relief we see with our clients once they sign is 
enormous, and we look forward to giving you the same peace of mind.

Why choose Solomon Hollett Lawyers?  
We are experts in this field. We’re not dabblers, and are committed to advancing Western Australians’ 
knowledge of this area in the belief it will better our world, and that’s not something we say lightly.  

We have great and deep knowledge of how to get your unique scenario squared away, aware that 
each and every person’s situation is different and there is not a one size fits all solution. 

Some people’s estates are just plain old quick and simple to solve, some are unbelievably complex 
and require deep thought and knowledge.  You don’t really know however unless you dig in and get 
an expert like us to evaluate your estate with you.

We’re here to help, just ask us.  We look forward to hearing from you.

Solomon Hollett Lawyers
3/33 Richardson Street, West Perth, Western 

Australia Phone (08) 6244 0985
info@solomonhollettlawyers.com.au
www.solomonholllettlawyers.com.au
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