


We’d like to point out that the content within these guides is our opinion and must be treated as just that, a 
guide only.  The content is based on Western Australian law only, laws differ significantly from state to state 
within Australia.  The content is subject to change, is general in nature, and may not take into account your 

particular circumstances.   

Please also note this guide is intended to deal primarily with commercial disputes and commercial litigation 
that would normally be dealt with in the Magistrates Court, District Court or Supreme Courts of Western 

Australia. If you are looking for information about the State Administrative Tribunal (SAT) or any other tribunal 
in Western Australia, please let us know.

 If you are unsure about any of the information within these guides or would like more information, please get 
in touch with us via our website or by email on info@solomonhollettlawyers.com.au



Welcome to our guide. 

When it comes to doing business, it’s an unfortunate commercial reality that disputes are 
part and parcel of the landscape.  When a significant dispute or the threat of litigation arises 
or looks likely, it’s critical to understand your options, what the process looks like, and the 
sorts of strategies to employ.  

That’s where our guide comes in; walking you through the basics when it comes to a 
commercial dispute, how litigation works, the sorts of cases we see, traps and mistakes 
to avoid, and how we can help.   It’s jam-packed with the questions we get asked every 
day from our business clients, and our responses are in simple, human terms, without the 
legalese or jargon that can be so confusing.

Commercial disputes and commercial litigation can be incredibly stressful and taxing, both 
on your business and on you personally.  We work with clients every day in these situations, 
helping them navigate the maze both legally and strategically, with informed, rational and 
commercially sound advice matched with first-class legal representation tailored to their 
business needs and situation.

We pride ourselves on not only delivering solutions to protect our clients today, but 
strategies to ensure they are protected well into the future. Our vast experience also means 
we’re extremely well placed to judge how other parties to a dispute may respond and we 
develop strategies that are designed to ensure our clients come out ahead. 

We look forward to hearing from you, and we look forward to guiding you when it comes 
to minimising the impact or the risk of a commercial dispute, and helping you resolve it as 
quickly as possible so you can get back to business.



Let’s get started.  

What are the most common things that form a serious commercial 
dispute? 

A commercial dispute can arise at any moment when it comes to the running of a business.  
Commercial disputes are often difficult to characterise as the anatomy of each dispute can be 
very different, but put simply, a commercial dispute can arise when parties in a commercial 
setting are unable to resolve their differences autonomously by way of negotiation. 

Most typically we see disputes revolving around commercial transactions such as breach of 
contract, professional liability, bankruptcy and insolvency.  Common disputes we work with 
clients on include issues surrounding partnerships and companies, disputes around clients 
wanting to exit from, or sell their interest in a business, disputes around business data or 
who owns what, employee expectations, tenants not paying rent, landlord responsibilities, 
rent reviews, suppliers letting a business down, customers not paying when they should and 
issues around fraud or the inappropriate distributions of funds.

Every deal or transaction carries with it an inherent level of risk, some risks of course being 
larger than others.  

We work with businesses every day to help them identify such risks, pre-empt disputes and 
put the right protective strategies in place.  We prefer to work with clients at this early stage 
in their business, rather than working with clients who have not taken these steps and are 
then forced to spend significant time, emotion and money to get out of the mess they can 
find themselves in. 

Our mantra is that you are much better off spending a little early and investing in protective 
measures and strategies to protect your business in order to avoid having to spend a lot to fix 
the problem after the horse has bolted.

When it comes to legal advice on commercial disputes, assistance is usually recommended 
from day one when the dispute begins to loom as disputes can snowball and become 
complex very quickly.  If a dispute has arisen or looks like it may start bubbling away, we’re 
also very adept at helping clients take the right steps early on, which often allows them to 
shut it down at an early stage so as to avoid the lengthy and stressful path of litigation.  

Shutting disputes down early is often the key and where we come into our own, bringing 
with us the perfect marriage of legal expertise, technical excellence and commercial 
understanding.  



How do I handle a dispute that involves my own business partner?

We often see what we call a ‘commercial divorce’ where business owners, for whatever 
reason, end up in dispute with one another or decide to part ways.  

The key here is to keep your emotions in check and resist petty squabbles and arguments 
over the minutiae.  We often see business owners at war adopt a ‘scorched earth 
policy’ where they decide that if they can’t ‘have it’ then no one can.  Without the right 
documentation in place or advice on hand to help navigate through this process, we see 
business owners not sure how to remove themselves from the business with a clean break.  

This can have far-reaching effects because if the business partners have no mechanism which 
allows them to extract themselves or exit from the business in a considered way, then the 
business can implode for any number of reasons which can then have a flow on effect for 
employees, creditors, debtors, etc, because the business effectively becomes paralysed and 
cannot operate. This is in no-one’s best interests.

There are various mechanisms which exist and can be put in place in a business at an early 
stage to deal with the potential division of assets, roles of the partners or directors, and 
resolution of disputes in the event that the business owners do go through a commercial 
divorce.  And, we’re on hand to advise once we understand your particular circumstances, 
the issues at hand and to understand your end game and the outcome you’re looking to 
achieve.





What sort of mistakes do we see businesses make that often lead to 
a commercial dispute?

There are a number of traps we see businesses fall into that tend to open them up to a 
dispute or right through to litigation, and include the following: 

• Accepting handshake deals - We cannot emphasise enough the importance of 
properly documenting an agreement or contract.  We often see handshake deals or 
verbal agreements go pear-shaped when the parties no longer agree on what the 
terms of the deal actually were - leading right down the path to litigation.  While not 
necessarily needing legal input on each and every deal or agreement that you enter 
into, the more details of that agreement that can be placed in writing and signed by 
the parties setting out the terms of the agreement, the better off you will be if you 
end up becoming involved in a dispute about that agreement a later date. 

• Email contracts - It is no longer uncommon for a series of emails to be exchanged 
that when read together can constitute an agreement or contract. Often it can be 
confusing about exactly what has been agreed or whether an agreement or contract 
has been reached and on what terms. Like accepting handshake deals, it is important 
for the parties to be aware of what has been agreed between them and what has not. 
The clearer the parties are at the outset on what has been agreed, the less chance 
there will be a dispute over the terms of the agreement. For this reason, at the very 
least, there should be an email summarising what has/has not been agreed and the 
other party should be asked to confirm their understanding is the same.

• No incorporation or the wrong legal structure - The size of your business will often 
dictate what legal structure you use – such as a sole trader, partnership, company, 
family trust and alike. However, many business owners forget that using the incorrect 
legal structure for their business can place them in a position where they may be 
personally liable for the debts of their business, and more importantly that they 
may be placing their personal assets at risk by making them available to creditors of 
the business. When the economic climate gets tough or tight and other businesses 
around you start to struggle, their failures can so often lead to your own failure 
or significant loss to your business.  Having the right legal structures in place can 
so often minimise or reduce the risk. Business owners should take both legal and 
accounting advice on when setting up a business and then review the structure as the  
business grows to make sure that it still is the appropriate structure for the business.  

• No written agreements between business owners - Often we come across owners 
who go into business with a family member or a mate, believing that if there is ever 
a problem then because they are ‘family’ or ‘mates’ they will be able to sort it all 
out. It is our experience that this, more often than not, could not be further from 
the truth. There needs to be a written agreement between business owners dealing 
with a long list of issues including matters such as who owns what, how profits are 
to be distributed, how the business is to be managed, whether the business owners 
will have an active role in the business, what happens if one business owner wants 
to exit the business and how is their share of the business valued, what happens 
if the business owners want to bring in another business partner, what happens if 
the business partners are in dispute, etc. Unless these matters are addressed at the 
beginning while everyone is still getting with each other, there is little or no hope 
of being able to agree these matters after business owners begin to fight. With the 
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benefit of hindsight, you will be grateful that you properly documented your business 
agreement with those you’re in business with. 

• Relying on generic or badly drafted contracts - A badly drafted contract can cost you 
business – particularly if the contract is too generic, hasn’t been drafted by a lawyer, 
is out of date, or worse still – has been cobbled together from information found 
online on the internet.  Many of these either omit to include important provisions or 
contain provisions that cannot be enforced. For example, if you enter into a contract 
with a company, do you ask for a personal guarantee from its directors if a line of 
credit is being provided? Does your contract allow you to register a security interest 
under the PPSA? Is your contract based on the laws of another country, which may 
not be mirrored in Australia? If the answers to any of these questions are yes, then 
you might want to have your contract terms and conditions reviewed to ensure that 
they actually do what you intended them to do.  

• Not having any terms and conditions - Worse than having a generic or badly 
drafted contract is when you have no terms and conditions that you can rely upon 
if something goes wrong. For example, what happens if a client fails to pay when 
payment is due? Is there a cooling off period? What happens if there is a dispute with 
the client about faulty workmanship or faulty goods? We see a lot of businesses who 
operate without any terms or conditions and then wonder when something goes 
wrong, why there are limits on what can be done to help them.

• Getting caught up in the moment - When a business opportunity, partnership or 
deal comes up it can be exciting and often parties are keen to move fast to seal the 
deal as they jump ahead in their minds to implementation mode and what this could 
mean for their bottom line.  Too often we see businesses who have drafted and 
signed contracts too fast without the right consideration or advice, particularly when 
it comes to the exit clauses or escape hatches they never really think they will have to 
rely on.  Often these are the most important elements of the contract because if the 
deal sours these are the clauses you’ll be so thankful to have locked away.  Take the 
time to work with us to plot out a number of scenarios and have the right legal life 
rafts in place. 

• Not protecting the intellectual property or trade secrets of your business - What 
protective measures do you have in place to protect the intellectual property and 
trade secrets of your business? Is there anything in your employment contracts 
that prohibits your staff from stealing your valuable intellectual property and trade 
secrets in order to work for the opposition or to set up their own business? If there is 
something contained within your employment contracts, it is much easier to enforce 
these terms against a former employee.

• Contracts with overseas businesses - Similarly, what measures do you have in place 
to protect your business if you contract with an overseas business to manufacture 
goods for your business? It is not uncommon to see contracts that provide the 
overseas business with the rights to use your intellectual property (and in some cases 
to own your intellectual property) for their own benefit and without having to pay 
your business for that right. It is important to be aware of this risk and to include 
protections for your business within any contract documents.
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• Having no measures to protect against staff leaving your business and taking clients 
with them  - What happens if an employee leaves your business and proceeds to take a 
significant number of your clients with them to another business? This can be prevented 
with a properly drafted employment contract that prevents your employees from taking 
clients with them or for working for clients of your business for a set period of time after 
they leave your employment. 

• Not having a clear understanding of the consequences of personal guarantees - Do 
you ever ask yourself if you are asked to provide a personal guarantee for a debt of your 
business, whether you should be giving that personal guarantee or not and what the 
extent of your personal liability may well be?  Some personal guarantees are limited to an 
individual transaction but others may be unlimited due to a line of credit being extended 
to the business, meaning that rather than being liable for an amount of say $50,000, 
you may be liable up to the limit of the line of credit, which could be several times this 
amount. It could be that you need to consider how you hold your personal resources, 
such as your home, shares, investment properties or other assets before signing a 
personal guarantee. If you are what is colloquially referred to as “a person of straw” 
then it is likely all of these assets are not held in your name and if a personal guarantee 
is enforced against you, then there is nothing for the creditor to take. Likewise, if you 
seek personal guarantees from the directors of companies, do you seek any reassurance 
about what assets may be held personally in those directors’ names or do you wait to see 
if they are women or men of straw when you seek to enforce the guarantee?  We have 
seen many personal guarantees fail because the guarantors have no assets in their own 
names.





• Engaging a professional only after an issue has been around for a while and had the 
chance to escalate - It’s heartbreaking to work with a client who we can clearly see 
could have saved themselves an inordinate amount of time and money by coming to 
see us earlier on when an issue has been on the table or when a contract has already 
been signed.  Early, preventative steps are often so easy for a business to take to unwind 
a conflict, but as time goes by the stakes and emotions tend to get higher.  If you see 
the potential for a flame, then speak with us early on.  Often the money and time you’ll 
spend in the early days is insignificant when compared to what we see some clients 
spend late in the game when full blown litigation is in front of them.  Importantly too, we 
often see clients, so bruised from commercial disputes or litigation that their business 
fails given the incredible distraction,  decide to walk away from the business or even 
the profession given the love is lost.  Use us not only as your lawyer, but as your coach, 
mentor and trusted advisor when it comes to disputes.  We’ve seen it all before when it 
comes to antics and strategies from the other side and we’ll work with you every step of 
the way to help you get to a resolution and closure where possible.

If a commercial dispute looks likely, what steps should I take and 
when? 

If a commercial dispute is looming, it is important to consider the steps that you can take 
to mitigate any potential liability that may result or consider what methods can be taken to 
dismiss the dispute. Talk to us and we can easily work out if there are any dispute resolution 
methods you are best to use given the nature of your business and the issue, remembering 
that each case is unique, and should be treated as such.  

Commercial disputes require high levels of care and diligence as they often have an impact 
on professional and personal relationships with the parties involved and can have a 
significant impact on a business’ profitability and success. The benefits of having a lawyer to 
assist you in navigating through a dispute include the time and money saved by choosing the 
most efficient and effective methods of dispute resolution. Besides, the process is likely to 
yield a more satisfying result and prevent further loss of time or money to you and to your 
business.

How do I determine how significant the dispute is, or is likely to be? 

This is a question we get asked often and the answer is pretty simple.  If a dispute goes to the 
heart of your ability to carry out your business activities, then it is considered significant, and 
once we look at your situation and the dispute itself, we can form an opinion on the size of 
the risk itself in real terms.

What we do remind clients of often is the fact that when ‘sizing’ a dispute, it’s so important 
to remember that the severity of a dispute can be determined not only by the potential 
economic loss that may result out of liability, but also the emotional or psychological 
impact it may have on you, and the direct impact it may have on your ability to practice 
commercially and run your business.  
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If I receive a summons or subpoena what should I do? 

A summons is an order to appear before a judge or magistrate, or a writ containing such an 
order. Similarly, a subpoena is a writ ordering a person to attend a Court and in some cases 
ordering the person to produce certain documents to the Court. If you receive a summons 
or subpoena it is best to consider the contents of the summons or subpoena and seek legal 
advice. Also very important is that if the summons or subpoena requires you to take any 
actions within a given period of time, then you must take those steps or you might lose the 
right to dispute the summons or subpoena.

Failing to take steps to respond to a summons or writ can result in a judgment being entered 
against you by default. Although there are instances where you may be able to get the 
default judgment set aside with the leave of the Court, it is better to respond within the time 
frame permitted where you can take the appropriate steps as of right.

Not complying with a subpoena or providing inadequate reasons for not complying can 
constitute contempt of court which is a very serious offence and you could be brought before 
the Court and punished for your contempt.

What are the different options to consider when it comes to 
resolving a commercial dispute? 

There are several different strategies that can be used to resolve a dispute. The usual 
methods used to resolve disputes include negotiation, mediation, arbitration and litigation. 
Hybrid models that combine two or more of these methods can also be used effectively. 
Having a legal practitioner by your side during a dispute is invaluable as they can advise you 
on the most appropriate method to take.

What is the difference between mediation and arbitration? 

Mediation is an alternative form of dispute resolution in which an independent third-party 
(known as the mediator) is appointed to facilitate negotiations between the parties with 
a view to reaching an agreement – with the goal of a mediation being to reach an agreed 
settlement on some or all issues between the parties.  The mediator has no power to 
determine any of the issues between the parties and can only seek to assist the parties to 
reach an agreed outcome or position.

Mediation is often confused with arbitration, but they are very different things.  Arbitration 
is an alternative method of dispute resolution in which an arbitrator is appointed to hear 
evidence and decide a case rather than a Court appointed judge. The decision of the 
arbitrator usually being a binding one on the parties, who may then only have restricted 
grounds to appeal against the findings of the arbitrator. 
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What exactly is litigation and when is it the best course of action?

Litigation refers to legal proceedings pending in court, or a disagreement between two 
parties where legal rights are at issue.  Litigation is the most appropriate course of action in 
instances where the other party does not want to settle, or where the parties simply cannot 
find any middle ground, and there are insoluble values conflicts between parties.  We work 
with clients on the many strategies and options to resolve to avoid litigation where we can, 
given the cost of the process, but sometimes it is inevitable and does form the best course 
for our clients to take to get to the outcome they are seeking.  

Before getting to court, one must consider the possible costs that will be associated in 
commencing proceedings and balance that with how much you are willing to spend. Such 
costs do not only include the monetary costs but also the time you will spend involved in the 
litigation process and the emotional costs. 

Once this is determined it is important to consider how much you are likely to receive 
and how much you wish to receive. Ultimately this will allow you to weigh up the cost vs 
potential benefit of litigation. If this balance is considerably positive, it may be advisable to 
proceed to litigation. It is important to note that just because you think you will get a certain 
amount, and that you think you have a strong case to present to the courts; the Court has 
the last say and may decide unfavourably to you. 

It’s also important to note that a judgement does not always result in a cheque or money 
as compensation. If the person against whom the judgment is obtained is a person of straw, 
then you might have nothing to show except a hollow judgment at the end of the litigation. 
Litigation carries with it, an inherent level of risk; and it is highly beneficial to use a legal 
practitioner to determine whether the risks are favourable to persist.

Another important consideration to make when determining whether litigation is the best 
course of action is to determine whether you have the time to do so (and whether this will 
impact on your business).

What does the litigation process look like and how long does it last? 

The litigation process varies from situation to situation. Typically, it begins with a consultation 
with your lawyer in which instructions are taken and some general advice is given, often 
setting out a roadmap as to how the dispute is intended to be resolved. 

In general terms, the litigation process will take up to a year, sometimes two, and if your case 
is complex it can take a number of years, not including any appeals.  The length of the case 
depends on the complexity of the case itself, the availability of legal counsel and the judge, 
the availability and location of any witnesses or other parties to the case, the appetites and 
aggressiveness of the parties and whether it can be resolved or decided on an issue of law 
before trial, or only if a full trial is required.
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It is fair to say that both sides are encouraged at every step to ensure the process is not 
drawn out.  And, do remember that settlement can occur at any time throughout the 
process given a change in appetite from either side to resolve, economic factors such as legal 
fees and liquidity, the likelihood of success, changes in a party’s dynamic, relationships or 
ownership, issues surrounding reputation and distraction, or simply just a desire to put it to 
bed and get on with business and with life.

By discussing the dispute with us, the most efficient and effective methods of dispute 
resolution can be determined, and estimated timings can be given depending on each 
scenario.

What are pleadings?

A pleading in its simplest form is a statement setting out the case of one party against 
another party and the facts and legal principles on which the case is based. 

The party who issues any legal proceedings out of a court is generally referred to as the 
plaintiff or claimant and they file what is called a statement of claim which allows the other 
party, known as the defendant, to understand the case brought against them.

The defendant files what is know as a defence to the statement of claim and responds to the 
issues raised by admitting the issue or by denying the issues and requiring the plaintiff or 
claimant to provide the issue at trial.

It is critical that any pleading is properly drafted a lawyer to avoid arguments being raised 
that a party cannot understand the case put by the other party. It is also important not to put 
a party to proof of issues that should not be in dispute as this can have consequences when 
orders are made after any trial from the perspective of additional costs having been incurred 
to prove those issues.





What is discovery?

Discovery involves the exchange of information between parties that is relevant to the 
dispute, regardless of whether it assists or harms a party’s case. This can involve exchange 
of documents, electronic communications and other records held by the parties.  In simple 
terms, a list of documents is provided by each side with parties then both being able to 
inspect the documents the other side presents, often at the offices of the other party’s 
solicitor or by requesting copies.  Documents requiring to be discovered include those on 
which you have relied, documents that may adversely affect your case or the case of the 
other side, or documents that support the case of the other side. Some documents are 
exempt from the discovery process, such as communications between you and your solicitor, 
on the basis that such documents are privileged documents and are not required to be 
discovered to the other party.

Requests for discovery can be served on individuals or companies, and discovery is a 
continuing obligation – if you unearth additional relevant documents or pieces of information 
during the litigation process then you are obligated to disclose these to the other side on 
an ongoing basis. The scope for discovery is assumed to be broad and thus if a matter does 
progress to litigation, there should be no ‘surprises’ as to the evidence raised by parties. 

What is a deposition?

An American term, a deposition is a process where a party is permitted to obtain sworn 
testimony of an individual who the party thinks has information relevant to the case. In most 
Western Australian Jurisdictions depositions are presented in the forms of affidavits and 
where sworn evidence of a witness is obtained prior to a trial because the witness, due to 
exceptionable circumstance, will be unavailable during the trial to give evidence.  

Which Court would my matter be heard in?  

In Western Australia, there are three Courts which generally deal with most civil (non-
criminal) disputes.

The Magistrates Court deals with civil disputes up to $75,000 and is able to deal with a 
monetary claim for debt or damages, a residential tenancies claim or a claim for recovery of 
real (real estate) property.

The District Court deals with two broad types of civil claims – claims for damages in respect 
of the death or personal injury of a person; and other personal actions where the amount, 
value or damages sought to be recovered (not including interest) is not more than $750,000. 
Personal actions include claims for breach of contract and debt recovery actions.
The Supreme Court, the State’s highest court, hears civil cases where the amount involved 
in the dispute is more than $750,000. The Supreme Court also deals with probate (including 
disputes over Wills), Admiralty (disputes involving ships), disputed elections and applications 
under the Corporations Act.

page 13



Each of these Courts has their own procedures that will be applied to any case being dealt 
with in that Court. This is addressed in more detail under the next heading.

If you are in the situation where you have been served with documents issued by a Court, 
a party (known as the Plaintiff/Claimant) commences legal proceedings by filing a writ of 
summons (or a general procedure claim/minor claims procedure in the Magistrates Court). 
A copy of the legal proceedings is then personally served on the named defendant, generally 
by a process server.

A party served with legal proceedings has a specified time to notify the Court that it intends 
to defend or take part in the legal proceedings. This time will always be noted on the court 
document served. If the defendant does not notify the Court within that specified time 
period, then the plaintiff (or claimant) is entitled to apply to the Court for judgment to be 
entered in default against the defendant.  It goes without saying here that if you have been 
served with legal proceedings, you should immediately contact a lawyer without delay as the 
clock is ticking.

How does the process vary from court to court?

In the Magistrates Court, the Court will list the case for a pre-trial conference before a 
Registrar of the Court once a statement of claim and defence have been filed with the Court. 
The parties will be encouraged to reach a resolution at an early stage. If the matter cannot be 
resolved, then the Registrar will generally to make orders to progress the claim through to a 
trial before a Magistrate. Those orders will generally include the parties providing discovery 
and filing statements of the intended evidence of their witnesses at trial.

In the District and Supreme Courts, the procedures are much more complex. The parties are 
required to file pleadings (a statement of claim or defence, as the case may be) and then 
must provide discovery of all documents relevant to the proceedings before proceeding to a 
pre-trial conference or a mediation conference. If the matter is not capable of a resolution, 
then the Court will case manage the action to a trial.

Who makes the decision on the case when it comes to litigation.  
Can it be appealed and if so, what does that process look like? 

Matters can be decided in a range of different ways. If matters proceed to trial, magistrates, 
judges, will decide a case. Some decisions can be made by registrars prior to trial as the 
matter proceeds.

Appeals can occur in all the major jurisdictions in Western Australia. The Magistrate’s Court, 
District Court, Supreme Court all have rights of appeal in some, but not all, circumstances 
against decisions that have been made. Similarly, SAT and other tribunals have rights of 
appeal against decisions in limited circumstances. If parties wish to appeal a decision from 
the Court of Appeal of the Supreme Court of Western Australia then parties must seek 
special leave to appeal to the High Court of Australia.
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It is important to be aware that there are strict time limits that generally apply to the lodging 
of appeals against decisions. If an appeal is not filed within those strict time limits, then it 
becomes necessary to seek leave of the Court where the appeal is to be lodged, which is not 
always given, before an appeal can be lodged.

Some decisions however, cannot be appealed due to statutory limitations or for other 
reasons. 

It is important to speak to one of our solicitors to determine whether there is scope to 
appeal a decision that has been handed down, and to determine the best course of action to 
take during the appeal process.

What does or should a settlement entail? 

A settlement normally means that the parties have come to an agreement that is legally 
binding. It is critical that the parties know whether it is intended that the terms of settlement 
will be immediately binding on the parties or whether the parties have reached an 
agreement in principle on some terms with other terms still to be agreed (in other words 
there is no binding agreement yet) or whether the parties have agreed to be immediately 
bound by the terms of settlement but intend to more fully document the terms of settlement 
in a deed which will supersede the initial agreement. The settlement is often documented 
(preferably by a solicitor) and signed by the parties involved. 

Settlement may involve payment of monies from one party to another, performance of 
contractual or other obligations, or other remedies. 

It is recommended that you seek legal advice before, during and after a settlement in order 
to protect yourself from further liability, to ensure that you have received the best deal 
possible and ensure that the settlement can occur smoothly. A good settlement will be one 
in which all parties have come to a complete agreement, there is clarity of obligations and 
settlement has been properly documented.



What happens post settlement? 

After a matter is resolved by reaching a settlement, it is common for parties to enter into a 
binding agreement which sets out the agreed terms of settlement. Clarity in the construction 
of documents is essential in preventing disputes from reigniting post-settlement. Obtaining 
legal advice prior to, during and post-settlement can be advantageous as it can assist you to 
gain an understanding of your legal obligations and can help to ensure that the settlement 
was indeed what you had intended to be agree to, rather than some other alternative 
scenario. 

How much will it cost, and who pays the legal fees, me or the other 
side? 

Litigation comes in all shapes and sizes depending on a large number of variables, so there 
is no simple answer when it comes to costs that covers all cases.  Sitting down with us 
and mapping out the situation and possible remedies will help us best give you ballpark 
figures and realistic outcomes, and we can also talk to you about funding options if this was 
something you weren’t expecting or haven’t budgeted for.

The party responsible for paying fees associated with litigation is also particular to each 
situation. Often parties involved in litigious matters develop the misconception that if they 
are successful in court, then the opposing party/parties will have to pay for all their court 
fees and legal costs, however, that is not the case. It is rare that a successful party will 
recover 100% of the legal costs they have incurred and generally, at best, they will recover an 
amount of between 50-75% of their actual legal costs.  

It must also be understood that the Court often has discretion as to who will bear the costs, 
so do obtain legal advice regarding the risk of losing against the chances of receiving the 
potential benefit and the size of the potential benefit from winning at trial.  



What steps should I take to best protect myself against commercial 
litigation? 

You will never be bulletproof and completely immune from commercial disputes and 
commercial litigation. However, you can reduce the risks with the right advice.

To protect yourself from commercial disputes and therefore commercial litigation in the 
future, it is best to carefully consider how to structure your business. Businesses can operate 
under partnerships, incorporations, sole-traders, as well as publicly listed companies. Each of 
these business structures offers their own challenges and can influence the division of assets 
and liabilities of a business. 

Seeking legal advice regarding the structure of one’s business can prevent commercial 
disputes, improve business efficiency and potentially mitigate against personal liability 
depending on the circumstance.

Investing money up front to put in place the strategic and preventative measures outlined in 
this guide may well provide you with the best chance of minimising your risks of ending up in 
a commercial dispute or in commercial litigation. While it seems like a cost initially, you will 
come to realise it is an important investment in your business over time, in the same way 
that you would prefer to buy better quality tools and equipment to use in your business than 
cheap ones that will not last very long.

When it comes to contracts within your business, it is important to ensure that you are 
complying with your obligations under any and all contracts before, during and after 
performance of such duties, and that your words and actions are in no way refusing to fulfil 
your obligations and the contract more broadly regardless of the actions of the other party. 
It is best in situations where the other party is not performing their duties or appears to not 
want to perform their duties, that you perform your obligations as stated in the contract.
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Why choose Solomon Hollett Lawyers?

We are experts when it comes to commercial law and commercial litigation, we have years 
of experience dealing with small and large clients alike across a wide array of industries.   
Our award-winning practice is highly respected by our peers, highly regarded and often 
recommended by our clients.   Simply visit our website or our Facebook page to learn more 
about the sort of work we do, the sorts of clients we work with, the awards under our belt 
and hear first hand from our clients in their own words by the testimonials and reviews 
we’ve received.

Put simply, we’re real people with lifetimes of real experience in this arena.  We are 
accomplished legal experts with many runs on the board, we’re accomplished legal 
strategists and we’re pragmatic and commercial realists.  At the end of the day, we’re here 
to give you the advice and support you need to get the job done and let you get on with 
business.

The next steps?

We trust this guide has been helpful.  Simply make a time to speak with us and we can walk 
you through what you need to know, what you need to do, and how we can help get you 
there.  

We look forward to hearing from you.
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